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CONSENT AND DISAGREEMENT

Aditi Bagchi*

Contracts purport to settle rights and obligations between parties. The fact that
parties have consented to a given set of terms seems to hold the promise of preempt-
ing conflict about those terms afier the fact. But contract gives rise to disputes about
consent itself- Many disputes about implied conditions, for example, are best un-
derstood as disagreements about the scope of consent.

This article identifies several moral ambiguities in the concept of consent. We
not only disagree about the analytic merits of competing conceptions among our-
selves but, even as individuals, we tend not to endorse and consistently apply a
single version of the concept. Psychologists use the “availability heuristic” to de-
scribe how we rely on salient facts when making quick probabilistic judgments.
Similarly, the availability of some facts but not others prompts us to default to the
version of an ambiguous moral concept that we are in a position to operationalize.
On the flip side, we discount understandings of consent that fail to guide us given
the facts we know.

The distinct sets of facts available to the giver and receiver of consent, respec-
tively, thus direct them to rely on different conceptions of consent, thereby driving
a systematic wedge between how parties to exchange are likely to understand the
bindingness of their agreement. Contract law privileges a single, potentially unify-
ing conception of consent; but that conception must compete with the complex un-
derstanding of the concept that we each bring from our lives outside of contract.
Without the benefit of clear legal rules, consent in other social contexts generates
still more frequent and deeper disagreement. Within the domain of contract, we
should recognize that the concept of concept does not eradicate either disagreement
or its underlying moral ambuity. We should react systemically with contextualized
legal rules and, in some cases, flexible application of those rules.

*  Wilkinson Professor of Law, Fordham University Law School. Thanks to participants in work-
shops at ETH Zurich, Fordham University Law School, Queen’s University, University of Girona,
University of Surrey, and Washington & Lee University Law School for their helpful comments. Spe-
cial thanks to Stephen Bero, Avihay Dorfman, Benjamin Ewing, Larissa Katz, Will Kymlicka, Alex-
ander Morell, Jessica McMullin, Daniel Peixoto Murata, Diego Papayannis, Kish Parella, Alexander
Stremitzer, Sabine Tsuruda, Gregoire Webber, and Tess Wilkinson-Ryan.
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In November 2019, Christopher Martorella entered an agreement to purchase a
property.! The contract had no financing condition, and closing was scheduled for
March 16, 2020.2 His wife Laura Martorella applied for a mortgage, but the pan-
demic delayed its processing by the bank.? The sellers agreed to postpone closing
by three weeks but, before it occurred, Laura Martorella was hospitalized with
COVID-19.* The sellers refused to delay closing further without increasing the de-
posit payment.® Chistopher Martorella refused to alter the original terms and was
unable to close on time.® He sued to get his deposit back. He was out over $180,000.”

Did Mortella agree to buy the property even if his wife was severely ill? Was
his promise to buy still binding after she was hospitalized? The seller thought so,
and the Massachusetts state court agreed.® But Martorella did not understand his
obligation to buy as unconditional; he came out feeling cheated by the seller.” Ide-
ally, the contract itself would have been clearer about the conditions, if any, under
which the deposit should be returned.!® A shared understanding between the parties
about their respective rights and responsibilities might have prevented both actual
and perceived injury. The point of the contract, arguably, was to achieve just such
a mutual understanding up front. Contract failed to deliver it.

Contract looks at first blush like an especially promising legal instrument for
promoting agreement about what two parties owe each other and for avoiding dis-
putes after the fact. While a number of its features facilitate this function, the most
important is assent to contract—or what I will refer to here going forward as “con-
sent,” consistent with ordinary usage.!! Parties in contract have intentionally com-
municated a willingness to be bound by certain terms; we could expect their consent
to preempt disagreement in most cases.

In most cases, it does. But ambiguity abounds. Even when contract law delivers
a clear answer to the question of contract validity, parties to a contract bring with

1. Martorella v. Rapp, No. 20 MISC 000153 (MDV), 2020 WL 2844693, at *3 (Mass. Land Ct.
June 1, 2020).

2. Id at *3-4.
Id. at #4-5.
Id. at *5.
1d. at *o.
Id.
Id. at *4,
Id. at *10.
Id. at *6-7.
10. I refer to clarity as a general ideal, setting aside its obvious costs, including the transaction
costs of specification.
11.  See Tess Wilkinson-Ryan, 4 Psychological Account of Consent to Fine Print, 99 [OWAL. REV.
1745, 1757 (2014).
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them richer accounts of consent than the law of contract contemplates. Our every-
day understanding of contract is rife with ambiguitics that muddy the work that
consent has done in a particular transaction.

We might be tempted to trace ambiguity in contract to the limits of language,
but disputes between parties are not limited to disputes about the meaning of what
was said.!> Many disagreements pertain to allegedly implied terms or conditions
that no one disputes were not expressly captured in oral or written language.'® The
parties nevertheless dispute what was implicit in their understandings, or one might
say, the scope of their assent—whether they promised to perform an obligation ir-
respective of a contingency (such as the illness of a family member), or whether the
other party’s entitlement depended on some state of the world materializing.'* Con-
sent to contract, I will argue, is particularly poor at foreclosing disputes of that kind.
In fact, moral ambiguity in the concept of consent might make that kind of disa-
greement more likely.

While my focus is on consent in contract, the discussion here will illuminate
the dynamics of consent present in other contexts too. For example, if consent is
fraught in the relatively impersonal context of commercial exchange with the ben-
efit of clear legal rules, we can expect consent to be still more contested in the
context of access to the body, as in health care and sex.'

I will first explore in Part I how legal norms operate to manage, if not mitigate,
disagreement about what we owe each other in law, which informs how we under-
stand what we owe each other more broadly in some contexts. Disagreement about
breach of contract and contract-based harm are further allayed by several features
of contract law in particular, such as objectivity, strict liability and, most

12.  We know that most contract disputes are about interpretation, but this is a broad concept that
includes analysis of both express and implied terms. See Benjamin E. Hermalin et al., Contract Law,
in 1 HANDBOOK OF LAW AND ECONOMICS 3, 68 (A. Mitchell Polinsky & Steven Shavell eds., 2007)
(“Probably the most common source of contractual disputes is differences in interpretation . .. .”);
Alan Schwartz & Robert E. Scott, Contract Interpretation Redux, 119 YALE L.J. 926, 928, 928 n.3
(2010) (*[C]ontract interpretation remains the largest single source of contract litigation between busi-
ness firms.”).

13.  See, e.g., Martorella, 2020 WL 2844693, at *3. Most cases involving implied terms, implied
conditions, impracticability or frustration of purpose turn on what went unsaid rather than the meaning
of express language. See, e.g., Rowe v. Great Atl. & Pac. Tea Co., 385 N.E.2d 566 (N.Y. 1978) (con-
cluding there was no implied covenant against assignability of lease), Seman v. First State Bank of
Eden Prairie, 394 N.W.2d 557 Minn. Ct. App. 1986) (agreement by bank not to cash checks was
implicitly conditioned on checks being lost).

14.  See, e.g., Martorella, 2020 WL 2844693, at *1.

15.  See Deborah Tuerkheimer, Sex Without Consent, 123 YALE L.J. ONLINE 335, 340—41 (2013)
(discussing fraught use of consent in relation to sex).
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importantly, voluntariness.'® Voluntariness turns on the fact that each party con-
sents to the terms of the agreement.!” On an initial analysis, consent appears to
preempt ex post disagreement about contractual obligation.

And yet—contract disputes are common. The remainder of the article helps to
explain why this is so. In Part I, I explore four ambiguities in the concept of con-
sent. First, in different contexts, consent may or may not reveal that the consenting
party endorses the terms or activity that they allow.!® Second, consent must some-
times but not always meet some “quality” threshold based on the degree of infor-
mation, understanding and deliberation behind consent.'” Third, the “life” of con-
sent is sometimes short, such that it expires almost immediately, while at other
times it is intended to survive future uncertainties.”’ Finally, the force of consent is
inconsistent; although it is intended to permit what would otherwise be impermis-
sible,?! consent does not always have the power to inoculate someone from respon-
sibility for the harm she inflicts. These ambiguities are conceptual but, in each case,
one understanding of the concept operates on a fuller set of facts than the other.

In the final Part, I argue that, instead of committing analytically to one concep-
tion of consent, i.¢., one set of answers to the ambiguities identified in Part II, we
tend to operate on a hybrid conception that relies on the facts available to us. Psy-
chologists have shown that we tend to rely on the facts that are most readily avail-
able to us when we make snap probabilistic judgments.?? I contend that we do some-
thing similar even in the context of moral reasoning. While deliberation may allow
us to avoid privileging salient facts, where a moral concept is ambiguous, we tend
to rely on an understanding of it that we are in a position to actually use.?

16.  See Nick Sage, Reconciling Contract Law ’s Objective and Subjective Standards, MOD. L. REV.,
2023, at 1; see generally George M. Cohen, The Fault That Lies Within Our Contract Law, 107 MICH.
L. REv. 1445 (2009) (discussing theories of strict liability underlying American contract law); see
generally Aditi Bagchi, Voluntary Obligation and Contract, 20 THEORETICAL INQUIRIES L. 433 (2019)
(discussing competing accounts of voluntariness in contract).

17.  See generally Bagchi, supra note 16.

18.  Chunlin Leonhard, The Unbearable Lightness of Consent in Contract Law, 63 CASE W. RSRV.
L.REv. 57, 75-78 (2012).

19.  See generally Nancy S. Kim, Relative Consent and Contract Law, 18 NEv. L.J. 165 (2017)
(discussing qualitative requirements of consent in contract law).

20. See Neil C. Manson, Permissive Consent: A Robust Reason-Changing Account, 173 PHIL.
STUD. 3317, 3320, 3329 (2016) (discussing the “normative scope” of acts of consent).

21.  See generally NEIL C. MANSON & ONORA O’NEILL, RETHINKING INFORMED CONSENT IN
BIOETHICS 1 (2007) (discussing consent makes something permissible that otherwise would not be).

22.  Thisis called the “availability heuristic.” See Amos Tversky & Daniel Kahneman, Availability:
A Heuristic for Judging Frequency and Probability, 5 COGNITIVE PSYCH. 207, 208-09 (1973).

23.  Seeid. at 208.
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Consent is one such morally ambiguous concept. Some understandings of it
tum on a more comprehensive set of facts than others, but those comprehensive
facts are usually accessible only to the party that granted consent.?* While in con-
tract, each party has consented to terms. In a dispute, the obligations of one of those
parties—and therefore, the nature and scope of that party’s consent—is usually at
issue. [ will refer to the party whose consent is contested as the “grantor” of consent
and the counterparty as the “receiver” of her consent. The epistemic differences
between the grantor and receiver of consent drive a systematic wedge between first-
person and second-person experiences of consent. That gap can cause parties to
react incongruously to harms that flow from the course of the transaction.

Contract law takes a side in disagreements about consent, and it is one that the
parties can predict at the outset. But because legal consent purports to track a moral
concept with a life of its own, the law of contract cannot displace the divergent
understandings of consent that people bring to their encounters with others. While
consent seems uniquely capable of delivering accord between separate minds and
agendas, it also introduces a distinctive source of disagreement. If contract law is
to track the moral attitudes of its users, it must accommodate moral ambiguity sur-
rounding consent by adjusting both rules and their application to facts that people
tend to regard as morally significant.

I. DISAGREEMENT ABOUT OBLIGATION

People disagree about what they owe each other. For example, when someone
breaks a promise to help a friend in order to meet a work obligation, they may dis-
agree about the conditionality of the promise, or the relative priority of work obli-
gations over obligations based on some combination of friendship and promise.
They might also disagree about remedial rights and obligations. For example, even
if they agree that it was wrong to break the promise, they might disagree about
whether the (mildly) betrayed friend has any right of complaint, let alone any enti-
tlement to a compensatory lunch or promise of future assistance. These are disa-
greements that they might have had before the promise was ever broken. The disa-
greements could have surfaced in gossip about other people. Thus, we can identify
one source of interpersonal conflict: principled disagreement about underlying ob-
ligations.

Disagreement tends to be more pointed when one of the parties to disagreement
has suffered a harm. The intensity of disagreement might be attributed to simply

24.  See id.; see generally Alice M. Tybout et al., Information Accessibility as a Moderator of
Judgements: The Role of Content Versus Retrieval Ease, 32 J. CONSUMER RSCH. 76 (2005).
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caring more one way or the other about the right answer to the evaluative question.
But disagreement may also be more intense for another reason.

When we debate what a third party owed another third party, we usually start
with the same facts. Even if we operate under uncertainty, we can agree to stipulate
that facts are one way rather than another for purposes of our argument. Qur argu-
ment, after all, often has no practical import. We are thrashing out moral principles.
If, however, we are arguing about a situation with which we are personally con-
nected (instead of a situation we have read about), even if we were not participants,
we cannot agree to operate on hypothetical facts because judgments about what is
owed will give us reasons to proceed in one way or another with respect to those
who were party to the harm. But we are also likely to hold different beliefs about
the people involved in the accident that speak to the plausibility of their intentions,
or even what we think happened precisely. Our connection to the facts gives us
access to facts, but distinct sets of facts, and those facts drive our judgment about
the situation farther apart.

For this reason, we can expect the magnitude of disagreement to be greater be-
tween harm-doer and harm-receiver than between third-party observers. The harm-
doer will have one understanding of their own intentions and will recall facts that
are relevant to their choices that may not even be known to the harm-receiver, at
least at the time their initially adopts their reactive attitude to the harm.? Similarly,
the harm-receiver will have access to facts regarding, for example, the scope of the
harm that they suffered, that may not be accessible to the harm-doer. Because the
parties are operating on distinct factual records, we can expect them to disagree
even more than people who disagree only on the abstract moral principles at stake.

How does law operate on the frequency and magnitude of our disagreements
about what we owe each other? One might be tempted to say that reactions to legal
obligations do not matter; only the judgment of the state matters as to the respective
rights and obligations of parties to a transaction. But disagreement about underlying
obligations as well as the underlying facts that drive interpersonal conflict are prob-
lematic for legal institutions.

Private law, especially in common law systems, depends on prevailing under-
standings of what we owe cach other to set our bilateral legal obligations to each
other.?® The idea is not that private law mimics private morality. But while legal

25.  See P.F. STRAWSON, FREEDOM AND RESENTMENT AND OTHER ESsAYS 13-15 (1974) (defining
the concept of a reactive attitude, or the second-person emotional reaction of an agent to wrong-doing).
26.  See Steven Hetcher, Creating Safe Social Norms in a Dangerous World, 73 S. CAL.L. REV. 1,
4 (1999) (“Custom’s role in tort law is pervasive.”); Juliet P. Kostritsky, Judicial Incorporation of
Trade Usages: A Functional Solution to the Opportunism Problem, 39 CONN.L. REV. 451, 451 (2006)
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obligations do not track moral obligations, and are generally a far narrower set, they
do track what we collectively think are appropriate legal obligations. That is, with
respect to any given harm, we have not only a view about what is owed, if anything,
but also a view about whether the debt should be legally enforceable. While judicial
opinions are not based on any referendum on our views, they tend to reflect popular
conceptions of what is reasonable.?” This is sometimes because prevailing standards
are built into legal norms.?® At other times, it is because judges unselfconsciously
incorporate their own understandings of what is reasonable and their conceptions
mirror dominant conceptions.?’ Perhaps over time, judges are also held in check
from departing from popular morality too rapidly or severely given institutional
processes of appointment and accountability.*® In any event, judges rarely hold in-
dividuals responsible for what they have done to others under circumstances under
which most people would reject the prospect of legal liability. !

Disagreement about what legal obligations should look like tends to undermine
the legitimacy of law.*? Even if authority is conceived in binary terms, its legitimacy
is scalar and may vary depending on whether those subject to it regard legal answers
to questions of liability as consistent with their own beliefs about what legal liability
should look like.** In the face of deep disagreement, there is no way for the law to

(“Article 2 of the U.C.C. directed courts to look to business norms as a primary means of interpreting
contracts.”).

27.  See Mark Kelman, Intuitions, 65 STAN. L. REV. 1291, 1292 (2013) (explaining why people tend
to assume that “all else equal, legal rules should track commonplace moral beliefs”); see also Janice
Nadler, Flouting the Law, 83 TEX. L. REV. 1399, 1405 (2005) (“When a particular criminal rule con-
flicts with the moral intuitions of the governed community, the power of the criminal law as a whole
to induce compliance is in jeopardy because it is no longer viewed as a trustworthy source of infor-
mation regarding which actions are moral and which are not.”).

28.  See Kelman, supra note 27, at 1292-93; Nadler, supra note 27, at 1434-35.

29.  See BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 167-77 (Yale Univ. Press
13th prtg. 1946) (1921).

30.  See Neal Devins, The D Oh! of Popular Constitutionalism, 105 MICH. L. REV. 1333, 1347-50
(2007) (arguing that appointment and confirmation process produces a court that tracks the median
voter); David S. Law, Generic Constitutional Law, 89 MINN. L. REV. 652, 739-42 (2005) (arguing
courts are responsive to majority views); David S. Law, Appointing Federal Judges: The President,
the Senate, and the Prisoner’s Dilemma, 26 CARDOZO L. REV. 479, 498-500 (2005) (showing majori-
tarian control of federal judges).

31.  See Cristina Carmody Tilley, Tort Law Inside Out, 126 YALE L.J. 1320, 134345 (2017) (dis-
cussing how judges import social norms into tort liability standards); Dan Priel, Conceptions of Au-
thority and the Anglo-American Common Law Divide, 65 AM. J. COMPAR. L. 609, 631 (2017) (ex-
plaining how custom avoids the problem of courts imposing legal standards without notice).

32.  See EmestJ. Weinrib, The Case for a Duty to Rescue, 90 YALEL.J. 247, 264 (1980) (“[M]oral
duties not only provide a basis for judicial justification; they also provide a minimal standard for legal
legitimacy.”).

33.  See Josh Bowers & Paul H. Robinson, Perceptions of Fairness and Justice: The Shared Aims
and Occasional Conflicts of Legitimacy and Moral Credibility, 47 WAKE FOREST L. REV. 211, 217
(2012) (“A criminal law with liability and punishment rules that conflict with a community’s shared
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mirror popular conceptions of “right” legal liability standards. For example, if half
the population thinks it is outrageous that gun manufacturers are not held account-
able for gun violence by tort law, while the other half finds the idea outrageous, on
the margin, tort law suffers a legitimacy blow.** Similarly, if citizens disagree
deeply about what kinds of comments and conduct constitute sexual harassment, a
significant portion of them will look askance upon the prevailing legal regime, no
matter what it is.*

Moreover, because legal obligations are not self-enforcing, disagreement about
the substance of legal obligations complicates their enforcement.*® Most of the time,
parties “settle” any claims between them without even the specter of litigation.*” If
people disagree fundamentally, however, it is far more likely they will end up in
court to resolve their differences.® While the judicial system is set up to handle
those disputes, it also presupposes that most claims do not escalate into disputes
that will require state involvement.*

Finally, private law is animated at least in part by the aim of reconciling parties’
attitudes to a given instance of harm.** As civil recourse theory emphasizes,

intuitions of justice will undermine its moral credibility.”); see also Richard B. Katskee, Science, In-
tersubjective Validity, and Judicial Legitimacy, 73 BROOK. L. REV. 857, 862 (2008).

34, See Michael P. O’Shea, Why Firearm Federalism Beats Firearm Localism, 123 YALE L.J.
ONLINE 359, 359 (2014) (“Americans disagree persistently on gun policy, and the disagreement tends
to follow geographic and cultural lines.”).

35.  Cf Sarah Pennington, “Do You Think Sexual Assault and Harassment Are a Big Problem in
Society?”: How #MeToo May Impact Juror Decision-Making in Sexual Assault and Harassment
Cases, 59 U. LOUISVILLE L. REV. 89, 106 (2020) (describing increased polarization on issues relating
to sexual harassment).

36. See David Dyzenhaus, Process and Substance as Aspects of the Public Law Form, 74
CAMBRIDGE L.J. 284, 289 (2015) (“‘[W]hat ultimately divides the formal and substantive conceptions
of the rule of law is disagreement about the way in which we identify legal norms.’”) (quoting Paul
Craig, Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework, PUB. L.
467, 487 (1997)).

37.  SeeEric D. Green, What Will We Do When Adjudication Ends? We'll Settle in Bunches: Bring-
ing Rule 23 into the Twenty-First Century, 44 UCLA L. REV. 1773, 1774 (1997) (“[T]he Age of Liti-
gation is in the process of being succeeded by the Age of Mediation, or at least the Age of Settle-
ment.”); see also ELLEN E. SWARD, THE DECLINE OF THE CIVIL JURY 12 (2001); Marc Galanter & Mia
Cahill, “Most Cases Settle”: Judicial Promotion and Regulation of Settlements, 46 STAN. L. REV.
1339, 1339 (1994).

38.  See Galanter & Cahill, supra note 37, at 1376 (explaining that integrative and problem-solving
bargaining styles are less useful when the parties’ interests are “inherently opposed”).

39.  SeeJohn S. Kiernan, Reducing the Cost and Increasing the Efficiency of Resolving Commercial
Disputes, 40 CARDOZO L. REV. 187, 196 (2018) (“[P]arties ultimately settle in all but an insubstantial
percentage of cases, leaving only an occasional civil matter for trial.”).

40. For a detailed account of how private law manages inconsistent normative reactions to harm,
see Aditi Bagchi, Private Law and Public Discourse, 66 ARIZ. L. REV. (forthcoming 2023) (describing
how litigation manages “reactive discord™).
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interpersonal conflict about rights and obligations can result in violence.*! Short of
violence, it can leave parties embittered and divided in ways that undermine social
cooperation going forward. By offering a purportedly definitive and consistent ac-
count of what we owe each other under the law, adjudication narrows the prospects
for conflict and thereby promotes the conditions of its own legitimacy and effi-
cacy.*?

Case law and statutes governing private liability both reduce conflict by sub-
stantially reducing one of its two drivers: disagreement about the content of legal
obligations.** Disagreements with respect to moral obligations are often the product
of underlying disagreement about both principles and facts.** However, factual dis-
agreements (including soft facts pertaining to intention and character) dispropor-
tionately drive disagreement about legal obligations.*’ People are less likely to dis-
agree about whether they are legally guilty or responsible than they are about
whether they are morally culpable or appropriately remorseful.*¢ It might be that
settling the matter of legally enforceable obligation over time puts benign pressure
on moral disagreement.*’ But at the least, it boosts the legitimacy of the institution
of private law; renders practical its enforcement; and helps it to maintain peace,
understood either as nonviolence or justice.*®

In principle, we might expect the reconciling impulse of law to be especially
strong with respect to contract. That is, we might think that breaching parties and

41.  Nathan B. Oman, Consent to Retaliation: A Civil Recourse Theory of Contractual Liability, 96
Iowa L. REv. 529, 529 (2011) (“The private law in effect domesticates and civilizes retaliation by
replacing private warfare with civil recourse through the courts. It thus facilitates the social coopera-
tion made possible by the ancient threats of retaliation, while avoiding the danger of escalation and
violence that such private violence presented.”)

42, See id. at 550; see also Gregory C. Keating, Fidelity to Pre-Existing Law and the Legitimacy
of Legal Decision, 69 NOTREDAMEL. REV. 1, 2 (1993).

43.  See Keating, supra note 42, at 2.
44.  Seeid. at 5.

45.  See Donald H. Regan, Law s Halo, in PHILOSOPHY AND LAW 15, 17 (Jules Coleman & Ellen
Frankel Paul eds., 1987).

46.  See Keating, supra note 42, at 3 (stating that it is a premise of liberal democratic thought that
“legal discourse . . . must be sheltered from the full force of moral conflict and disagreement™).

47.  See Regan, supra note 45, at 15 (describing “strong inclination to invest” legal norms with
moral significance); see also Kenworthey Bilz & Janice Nadler, Law, Moral Attitudes, and Behavioral
Change, in THE OXFORD HANDBOOK OF BEHAVIORAL ECONOMICS AND THE LAW 241, 253-58 (Eyal
Zamir & Doron Teichman eds., 2014); Bert . Huang, Law’s Halo and the Moral Machine, 119
CoLuM. L. REv. 1811, 1812 (2019). The tendency for people to bring their moral beliefs about obli-
gation in alignment with legal norms has been explained by reference to the guidance function of law.
The concept of a “conduct rule,” for example, implies that legal rules are intended to guide individuals
in their everyday conduct. See Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic
Separation in Criminal Law, 97 HARV. L. REV. 625, 632 (1984) (discussing conduct rules).

48.  See Ward Farnsworth, The Economic Loss Rule, 50 VAL, U. L. REV. 545, 553 (2016).
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nonbreaching parties, or even winners and losers from a sharp deal, are more likely
to react with correlative attitudes in contract than in other sites of harm, such as
those dealt with in tort. Several features of contract might make us optimistic.

First, contractual obligations are in large part set by parties themselves.* While
they might misunderstand each other, most breaches do not concemn the points of
potential misunderstanding. In fact, many key commitments by parties are manifest
in express terms; parties were on notice of them at the outset of their relationship.
In more sophisticated written agreements, parties might further specify second-or-
der principles of interpretation (as in a merger clause) or remedial obligations (as
in a liquidated damages clause). Even if those are not binding on courts called upon
to enforce those agreements, they might help manage disagreements about what is
relevant to deciphering the parties” agreement after the fact. Contractual relation-
ships thus benefit from a notable mark of clarity relative to relationships in which
all obligations are set by moral principles about which the partics may disagree, or
legal principles that the parties many not know about.*

Second, because obligations in contract are controlled by the objective meaning
of the parties” communications, many kinds of facts that are asymmetrically known
to the parties become irrelevant to setting contractual rights and responsibilities. !
The only facts that matter to setting contractual obligations are the facts that are
actually known to both parties, or of which they were on reasonable notice.’ Of
course, they may dispute what was said or done. But an infinite range of facts that
speak to their subjective understandings is taken off the table as foundation for dis-
agreement.

Contractual liability is also subject to strict liability.>* This feature too makes
irrelevant one of the major sources of factual disagreement. Parties can disagree,

49.  The now commonplace idea that contracts are incomplete and require default rules to fill in
gaps implies that the parties themselves have set the material terms. See Alan Schwartz & Robert E.
Scott, Contract Theory and the Limits of Contract Law, 113 YALEL.J. 541, 595 (2003) (stating agree-
ments that do not specify “material terms . . . are not legally binding”).

50.  See Farnsworth, supra note 48, at 553 (“Parties wrangle over integration clauses to make clear
that their obligations are the ones stated in the contract and nothing else . .. .”).

51.  See, e.g., Embry v. Hargadine, McKittrick Dry Goods Co., 105 SW. 777, 778-79 (Mo. Ct.
App. 1907).

52.  See Bourland v. Choctaw, O. & G. Ry. Co., 90 S'W. 483, 484 (Tex. 1906) (“[T]he rights and
liabilities of the parties are fixed by the contract and the circumstances known to them when it is made,
and cannot be increased by notice of other facts subsequently given.”).

53.  Seeid.

54.  See Eric A. Posner, Fault in Contract Law, 107 MicH. L. REv. 1431, 1431 (2009); Robert E.
Scott, In (Partial) Defense of Strict Liability in Contract, 107 MICH. L. REv. 1381, 1381-82 (2009);
Omri Ben-Shahar & Ariel Porat, Foreword: Fault in American Contract Law, 107 MICH. L. REV.
1341, 1342-43 (2009).
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for example, on how probable each of them regarded their own performance, or
how hard they tried to perform. They can disagree about the answers to those ques-
tions and still agree on whether one party’s conduct qualifies as breach. Strict lia-
bility narrows the scope of relevant facts.> Just as the possibility of controversy
over the substance of obligations is not removed by the principle of objectivity, the
possibility of controversy over the fact of breach is not removed by the principle of
strict liability.*® Still, as a relative matter, these features reduce the likelihood of ex
post disagreement.

Finally, and one would expect, most important, we might think parties to con-
tract are not positioned to dispute the substantive justice of the obligations they
assumed in contract because those obligations were taken on voluntarily.>” We ob-
served earlier that one of the challenges that sustained or sharp disagreement poses
to the legitimacy of the law is that it reinforces misalignment between the obliga-
tions recognized by law and the law that people believe are properly legally en-
forced.?® If parties have voluntarily assumed the obligations they are alleged to have
breached in contract, we might expect closer alignment among the judgments of
parties and the state.” The next part discusses why the notion of voluntariness can
have a contrary effect. While disagreement about contract may not be worse than
disagreements about other contexts in which one individual suffers a setback at the
hands of another, the phenomenon of consent brings its own problems.

II. MORAL AMBIGUITY IN THE CONCEPT OF CONSENT

Consent is a complex normative phenomenon that does work in a variety of
contexts, in and outside the law.®® The use of the concept in the context of contract
and in other legal contexts, as well as in our lives outside the law, subjects it to the
push and pull of competing analytic and functional demands.®! The result is that we
do not have a single, consistent, conception of consent.®? This conceptual open-
endedness allows that, even with respect to the same interaction, parties may differ

55.  See Scott, supra note 54, at 1396.

56.  See Posner, supra note 54, at 1431; Scott, supra note 54, at 1381-82; Ben-Shahar & Porat,
supra note 54, at 1342-43.

57.  See Bagchi, supra note 16, at 433 (discussing the concept of voluntariness in contract).
58.  See Kelman, supra note 27, and accompanying text.

59.  Seeid.

60.  See Gregory Klass, Intent to Contract, 95 VA. L. REV. 1437, 1438 (2009).

61. Seeid

62. Seeid.
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in the conception they apply.* Each of them will be influenced by how the concept
is used more broadly but often they will not use the same version of it.**

Contract law does not formally require consent as a requirement of contract,
nor is consent sufficient to establish a legally binding agreement.®> While Randy
Bamnett has offered a compelling and influential consent-based theory of contract,
most contract scholars in the United States tend to talk about contract in the lan-
guage of promise instead.®” Regardless of which concept better reveals the deep
normative structure of contractual obligation, consent understood simply as assent
is an essential and uncontroversial element of contract.®® I use the language of con-
sent here because it tracks ordinary usage, and the blending of the concept across
different contexts is a result, in part, of the use of the same term across those con-
texts.

Contract as assent in contract is captured in the process of offer and agreement.
In order to be bound by contract, one must either have made an offer evincing a
fixed intention to contract on specified terms, or one must have accepted an offer
in such a manner as to communicate a similar fixed intention.®” Offer and ac-
ceptance together ensure that contracts are “voluntary” in ordinary parlance.” They
are taken to mean that the parties have granted some set of entitlements to the other

63.  Seeid.
64. Seeid.

65.  Id at 1444 (“[T]he parties’ intent to contract does not suffice under the common law to create
a contract.”’), see also, e.g., In re Greene, 45 F.2d 428, 430 (S.D.N.Y. 1930) (refusing to enforce
agreement notwithstanding express statements evincing desire to be legally bound by parties).

66. Randy E. Barnett, A Consent Theory of Contract, 86 COLUM. L. REV. 269, 269 (1986).

67.  See Erik Encarnacion, Contract as Commodified Promise, 71 VAND. L. REV. 61, 62 (2018)
(promise theory dominant in the United States); MARGARET JANE RADIN, BOILERPLATE: THE FINE
PRINT, VANISHING RIGHTS, AND THE RULE OF LAW 58 (2013) (“Promise-based theory is still the basis
of much of contract philosophy . .. .”), STEPHEN A. SMITH, CONTRACT THEORY 44 (2004) (describing
promissory theories as an “orthodox” explanation of the analytical question of what contracts consist
of).

68.  See Barnett, supra note 66, at 299 n.121. Another concept of consent is more akin to permission
or waiver. While consent as assent is present in consent as waiver, consent as waiver is more encom-
passing than consent as assent. For example, if I allow you to park in my garage, I am waiving my
right to exclude you from my property; [ am also assenting to, or going willingly along with the prop-
osition that you may park there. But if [ consent to your summary of events, I am not, necessarily,
waiving any rights with respect to that account, I may have none to begin with; I merely assent rather
than object, contest or reject.

69.  Saul Litvinoff, Consent Revisited: Offer Acceptance Option Right of First Refusal and Con-
tracts of Adhesion in the Revision of the Louisiana Law of Obligations, 47 LA. L. REV. 699, 701-02
(1987) (“The consent of the parties to a contract may be established through the process of offer and
acceptance whereby a party makes a proposition to the other—the offer—and the other assents to the
proposition—the acceptance.”); Leonhard, supra note 18, at 70 (“The consent concept is reflected in
contract law doctrines governing contract formation . . ..”).

70. Leonhard, supra note 18, at 72.
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party; the effect is also to allow judicial enforcement of the rights and obligations
resulting from agreement.”! Parties may in the process also make promises and
reach agreement—but, minimally, they have consented to the terms of the agree-
ment to which they are now bound.”” The idea of a normative power is that a party
alter their normative position by communicating an intent to do so.”* Consent un-
derstood as mere assent may be one constitutive element of the exercise of any
normative power resulting in voluntary obligation. Without consent of this kind,
any enforced obligation is not properly regarded as voluntary.

In the remainder of this Part, I will show that consent has multiple and contested
meanings, more than one of which can be plausibly applied in the contractual con-
text.” I will then work through a series of hypothetical contracts to illustrate how
divergent accounts of consent may drive disagreement about what contracting par-
ties owe each other. In the following Part, I explain why parties to contract are likely
to consistently apply competing conceptions.

A. Conceptual Ambiguity

The most important ambiguities regarding consent fall around the significance
of three kinds of facts: the initial choice set, the degree of understanding or scope
of information, continuity of circumstances, and actual consequences to the author-
izing agent. I will refer to these as questions about the degree to which consent is
revealing, its quality, relevance, and force, respectively. Because consent turns on
one or more of these questions in some contexts, the concept is permeable by a
range of facts. Contract law itself assigns some significance to each of these con-
siderations as well, so there is no bright line insulating the legal concept from other
legal and moral counterparts.

71.  E.g., Robertson v. United States, 343 U.S. 711, 713 (1952) (“The acceptance . . . of the offer
tendered . . . creates an enforceable contract.”).

72.  Fire Ins. Ass’nv. Wickham, 141 U.S. 564, 579 (1891) (“To constitute a valid agreement there
must be a meeting of [the] minds upon every feature and element of such agreement . . . .”).

73.  See Neil MacCormick & Joseph Raz, Voluntary Obligations and Normative Powers, 46 PROC.
ARISTOTELIAN SOC’Y 59, 79, 94 (1972).

74, See James Konow, Coercion and Consent, 170 J. INSTITUTIONAL & THEORETICAL ECON. 49, 50
(2014) (“[Clonsent is constructed out of multiple underlying factors and varies in fine degrees” and
depends on the application of independent moral principles); see a/so Monica R. Cowart, Understand-
ing Acts of Consent: Using Speech Act Theory to Help Resolve Moral Dilemmas and Legal Disputes,
23 LAW & PHIL. 495, 498 (2004) (defending intentionalist over conventionalist views of consent and
discussing diverse conceptions).
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1. Revealment

Ordinarily, consent is credited as meaningful on the theory that it reveals an
agent’s preferences. For example, when an agent consents to an exchange, we think
it evidences their belief that they will be better off under the terms of the proposed
exchange than without it.” Because agents are usually regarded as the best stewards
of their own well-being, and the most informed as to their own preferences, consent
even gives us reason to believe that the agent really will be better off under the
terms that they accept.”® However, this is not always true, for many reasons. We
may consent not because we think we will be better off but because we want to get
along, or feel a misplaced obligation to consent, or a desire to please.”” (We may
also be ill-informed or make errors of judgment; these will be discussed further
below). Without accessing the psychology behind consent, which varies by individ-
ual, we cannot know that consent reliably reveals preference at all.

Separate from the psychological assumptions in gleaning preference from con-
sent, we often take consent to be revealing in a further sense that is not justified. In
some contexts, consent as assent amounts to endorsement—or endorsement is what
we are looking for. We have seen this shift in the context of sexual consent; indi-
viduals should not be regarded as consenting (morally, if not legally) unless it is
reasonable to conclude that they endorse or want the activity to which they con-
sent.”® This might be true by degree in most cases outside of exchange. For example,
if I purport to consent to your use of my car, but it is evident that I do not want you
to use it, absent overriding considerations, you ought at least to hesitate to use it.
My purported consent should be regarded as ineffective only if you have specific
reason to believe that I do not want you to use it. For example, if my best friend has
threatened to slash your tires if you do not make the car available, I should retreat
rather than take advantage of your coerced consent.”

75.  See Oren Bar-Gill & Lucian Arye Bebchuk, Consent and Exchange, 39 J. LEGAL STUD. 375,
377 (2010) (“Mutual consent, secured through bargaining, ensures that the exchange takes place if
and only if it is ex post efficient.”).

76.  See PAUL A. SAMUELSON & WILLIAM D. NORDHAUS, EcoNoMmiIcs 41 (14th ed. 1992) (“[Effi-
cient exchanges] are made through voluntary exchange of goods for money at market prices . . . .”).

77.  Robin West, Authority, Autonomy, and Choice: The Role of Consent in the Moral and Political
Visions of Franz Kafka and Richard Posner, 99 HARV. L. REv. 384, 391 (1985) (arguing that even
express consent may not “strengthen our sense of autonomy or increase our subjective well-being”
given the reality of human personalities and motivations to consent).

78. (Y Janet Halley, The Move to Affirmative Consent, 42 SIGNS 257, 257 (2016) (observing shift
in consent standard to affirmative desire rather than mere willingness and arguing against a more
stringent standard of affirmative consent in the sexual context).

79.  See Joseph Millum, Consent Under Pressure: The Puzzie of Third Party Coercion, 17 ETHICAL
THEORY & MORAL PRAC. 113, 114 (2014) (“[W]hen presented with a token of consent from someone
whom she thinks is experiencing an illegitimate controlling threat, the recipient may act on that token
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In the context of exchange, the analysis is different. An agent might consent to
your use of her car because she has no alternative; she might need the money you
have offered her for your use. When consent is offered in exchange for some recip-
rocal benefit, consent may not amount to endorsement; it may merely reflect rela-
tive preferences within a highly constrained choice set. The choice set does not un-
dermine conclusions we can draw about an agent’s relative preferences within it.
However, the choice set speaks to whether the agent’s choice tells us anything about
whether they are happy or even content with the “choice” they have made. It is
plausible that in some contexts, we are not interested in an agent’s endorsement, or
enthusiasm, for their choice, but in others, it is reasonable to ask what the choice
set is before taking consent as meaningful ¥ Certainly for the agent, the choice set
makes all the difference between whether their consent is experienced as an exercise
of agency or the social mechanism by which misfortunate generates obligation !

2. Quality

We think of consent as lacking quality when it is not sufficiently informed by
relevant information.®> Some scholars go further and would require some threshold
level of understanding, cither of the nature of what the agents consent to, or the
potential consequences of their consent.®* Still others would go further and hold that
consent should reflect meaningful deliberation.

if and only if doing so represents a reasonable joint decision for her and the victim of coercion. The
appropriate action for someone faced with third party coercion therefore depends on the other options
open to her and those open to the victim of coercion.”).

80.  (f Steve Clarke, Informed Consent in Medicine in Comparison with Consent in Other Areas
of Human Activity, 39 S. J. PHIL. 169 (2001) (distinguishing authenticity and freedom models of con-
sent).

81.  Cf Gregory Klass, Three Pictures of Contract: Duty, Power, and Compound Rule, 83 N.Y.U.
L.REv. 1726 (2008) (contrasting duty-imposing and power-conferring pictures of contract).

82.  See STEPHEN WILKINSON, BODIES FOR SALE: ETHICS AND EXPLOITATION IN THE HUMAN BODY
TRADE 77 (2003) (“The reason why information matters is simply that in order for A to consent to X,
A needs to know what X is and what the likely consequences of X are.”).

83.  SeePeter H. Schuck, Rethinking Informed Consent, 103 YALEL.J. 899, 900 (1994) (“[Clonsent
must be informed or knowledgeable in some meaningful sense if we are to accord it legal or moral
significance.”); Irene Pollach, A Typology of Communicative Strategies in Online Privacy Policies:
Ethics, Power and Informed Consent, 62 J. Bus. ETHICS 221, 228 (2005) (stating poor estimation of
the frequency or probability of various events can compromise the quality of consent); John Kleinig,
The Ethics of Consent, in NEW ESSAYS IN ETHICS AND PUBLIC PoLICY 91, 99 (Kai Nielsen & Steven
C. Patten eds., 1982) (stating consent is an act that X must perform “voluntarily, knowingly and in-
tentionally”).

84.  See Stephen Mumford & Rani Lill Anjum, Powers, Non-Consent and Freedom, 91 PHIL. &
PHENOMENOLOGICAL RSCH. 136, 142-48 (2015) (arguing that even consent consistent with a desire
may not be effective if the desire does not reflect the agent’s higher powers of self-reflection).
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Each of these demands on consent is appropriate in some contexts and always
relevant at the extremes. While a person can formally consent without having any
idea what they are consenting to (as in a “blank check™), we would rarely take their
consent to be meaningful. Even if they consented to having their partner order them
dinner, it would not be meaningful if they did not have any sense that there are live
animals on the menu. Similarly, a patient that allows that a doctor may treat them
as they see fit in light of their medical expertise would not be regarded as having
consented to having their heart and lungs removed because the doctor thinks me-
chanical pumping of blood and oxygen is their best bet.

At lesser extremes, the significance of information varies considerably and the
quality of consent varies by degree.®* I cannot meaningfully consent to abide by a
person’s medical judgment if the person I regard as a physician is only an actor
pretending to be a physician. But I can probably consent to have my recent bank
transactions reported to me by someone I believe to be the same service representa-
tive that assisted me in the past, when in fact all customer service agents are as-
signed one of three names for purposes of answering service requests. Then there
are intermediate cases, such as the degree of information and misrepresentation that
is required or permitted, respectively, to allow for consent to sex.

Even where an agent is reasonably well-informed about the choice they are
making, their consent may be compromised if it is too careless.®® The key is that the
level of care exercised must be proportionate to the nature of the activity to which
they consent. Giving consent to your neighbor to borrow the rake you have left in
your backyard need not be the product of great deliberation. Consent to a high-
stakes activity that might result in loss of one’s home should reflect more thought.
Is the “ought” relevant to the receiver of consent, as well as the giver? That is, even
if consent should be thoughtful, does it undermine its efficacy when granted
thoughtlessly? Given the ubiquity of careless or error-prone deliberation, imposing
high quality standards narrows the reach of consent considerably, perhaps too

85.  See Bradford H. Gray, Complexities of Informed Consent, 437 ANNALS AM. ACAD. POL. & Soc.
Scr. 37, 41 (1978) (“[T]he conception of informed consent as an ideal explicitly recognizes that being
informed or being free of pressure is always a matter of degree. To see informed consent as an ideal
is to recognize it as something that varies along a continuum of quality, not as an attribute that is either
present or absent . . . [This conception] differs distinctly from the binary approach that the courts nmst
take.”).

86. H.L.A. HART, LAW, LIBERTY AND MORALITY 33 (Stan. Univ. Press 1979) (justifying paternal-
istic restrictions, e.g., on sales of drugs) (“Choices may be made or consent given without adequate
reflection or appreciation of the consequences; or in pursuit of merely transitory desires; or in various
predicaments when the judgment is likely to be clouded; or under inner psychological compulsion; or
under pressure by others of a kind too subtle to be susceptible of proof in court.”). These observations
on what a normal human being is like apply both to a range of situations with varying stakes, id.
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much.?’ In some contexts, we might draw a line between understanding the content
of consent and understanding its consequences.3® But this is not always compelling.
For example, a patient who understands that their liver will be removed does not
meaningfully consent if they have not been informed of and properly deliberated
about the potential effects of removing their liver.®

Information, understanding and deliberation all speak to the quality of con-
sent.” We appropriately vary the standard of quality we impose to treat consent as
operative but we do not have a clear rule to dictate what standard should apply in
any given context.”! Instead, we are left to extrapolate from social and legal norms
a working rule with respect to each instance of consent that we encounter.®? It is not
surprising that we do not apply the same standard consistently among ourselves.

3. Relevance

Most of the time, consent is short-lived. Consent to sex expires almost imme-
diately; it does not make permissible conduct that occurs even minutes later in the
face of contradictory signals.” Similarly, if I consent to you borrowing my bicycle,
your license expires as soon as the situation in which the consent was granted has
passed; you cannot borrow my bicycle at any time. Expired consent is irrelevant to
moral rights. Other times, consent is intended to last, and in fact, might be intended
to survive future contingencies.”* If I promise to care for you “in sickness and in
health,” the whole idea is that my promise does not depend on what future materi-
alizes.

87.  See Alasdair Maclean, Now You See It, Now You Don’t: Consent and the Legal Protection of
Autonomy, 17 J. APPLIED PHIL. 277, 281 (2000) (explaining most people do not meet high standards
of rationality, so legal consent has to be watered down), see also DANIEL K AHNEMAN, THINKING, FAST
AND SLOW 137-38 (Farrar, Straus & Giroux 2011) (discussing a variety of cognitive errors that we
commonly make).

88. See Tom Walker, Informed Consent and the Requirement to Ensure Understanding, 29 J.
APPLIED PHIL. 50, 53-54 (2012) (explaining that, in an example concerning consent to a surgical pro-
cedure, consent that requires understanding of what will happen that would otherwise be impermissi-
ble but does not require understanding that they will benefit).

89. Id at 52,

90.  See generally id.

91. Seeid. at55.

92.  Seeid. at59.

93.  Susan Ehrlich, The Discursive Reconstruction of Sexual Consent, 9 DISCOURSE & SOC’Y 149,
153-55 (1998) (describing sexual aggression in which aggressor understood eatlier tentative consent
as effectively binding).

94.  Cf John K. Davis, Precedent Autonomy and Subsequent Consent, 7 ETHICAL THEORY &
MORAL PRAC. 267, 287 (2004).



2024] Consent and Disagreement 19

Ideally, we would be able to rely on the communicated intentions of the con-
sent-giver to learn what the life (or scope) of her consent is.”® But consent-givers
do not always specify the life of their consent, nor does context always deliver a
clear answer.”® We are left, then, with the normative task of asking how long we
would expect or want such consent to last. If the initial grant of consent was almost
whimsical and appeared a reaction to the very particular circumstances in which it
was given, we have little reason for thinking it will apply outside of those circum-
stances.”” On the other hand, treating consent as inherently fleeting potentially dis-
empowers the consent-giver, who now must go out of their way to avoid the default
of short expiration even if it is valuable to them to shape their future by way of the
totality of admittedly contingent decisions.”® We might be tempted to deny that con-
sent can ever survive changes of circumstance that the consent-giver could not have
contemplated, but then again, we would deny the consenting party the power of
governing their future notwithstanding its uncertainties.”

4. Force

The final ambiguity we claborate here concems the force of the normative
power in contract. The question of force encompasses two distinct questions. First,
how powerful is consent in inoculating its recipient against charges of moral or legal
wrongdoing against the consenting party? Some scholars have argued that, espe-
cially with respect to physical or serious harm, consent has no moral effect at all;
the receiver of consent is still obligated to protect the interests of the consenting
party. 1%

95.  See Neil C. Manson, Permissive Consent: A Robust Reason-Changing Account, 173 PHIL.
STUD. 3317, 3320 (2016) (“[Al]cts of consent have a normative scope.”).
96. Seeid. at3317.

97.  See Jason Hanna, Consent and the Problem of Framing Effects, 14 ETHICAL THEORY & MORAL
Prac. 517, 517 (2011) (doubting the normative effect of consent given how sensitive it is to framing
effects).

98.  (f. Davis, supra note 94, at 267 (“[S]ometimes we respect a person’s autonomy by respecting
a preference she no longer has. This happens when her preference concerns her future, and when that
future arrives, we respect that preference even though she has ceased to have it by then. This is re-
specting her ‘precedent autonomy.’”).

99.  Cf Sheldon Leader, Statehood, Power, and the New Face of Consent, 23 IND. J. GLOB. LEGAL
STUD. 127, 129 (2016) (doubting that an employee can effectively consent to employment terms sub-
ject to significant change in the future).

100.  See, e.g., John Kleinig, Consent as a Defence in Criminal Law, 65 ARCHIVES FOR PHIL. L. &
Soc. PHIL. 329, 339 (1979) (“[M]ost of us . . . would feel that even where harms are invited (a matter
whose determination raises considerable problems), we at least owe it to the humanity in the other
person to do something for them.”); Dennis J. Baker, The Moral Limits of Consent as a Defense in the
Criminal Law, 12 NEw CRIM. L. REV. 93, 98 (2009) (rational autonomy may render consent inert
where personal autonomy might cut in favor of applying it); see also Fred M. Frohock, Liberal Maps
of Consent, 22 POLITY 231, 235 (1989) (discussing limitations of liberal treatment of consent).
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The second question concemns the force of implicit consent, or consent between
the lines of express consent. Is consent that a reasonable person can infer just as
binding as consent that was intended and expressly granted?'°! Many contract rules,
after all, are merely default rules to which we suppose the parties would have con-
sented had they anticipated them or the need for a specified contract rule.'”? While
contract law clearly takes an objective approach and relies practically on reasonable
interpretation,'™ outside of the law there is doubt that hypothetical force is effec-
tive, 104

To both questions, we might be tempted to construe consent broadly in order to
grant agents more power to control their normative situation, rather than less.' But
expansive normative power comes at the expense of those who, under such a re-
gime, will do worse than under a more tightly controlled one, even on their own
understanding of their well-being.'* Especially when recognizing consent is justi-
fied by its typical or aggregate benefits, the practice sacrifices some people’s inter-
ests in order to promote the interests of others. '

It does not follow from these ambiguities in the concept of consent that we will
necessarily disagree about whether consent is present in this or that case, or whether
a party is bound to any particular obligation. It could be, for example, that the con-
ception of consent that is relevant in any given consent is resolved, even if it is
different from how the concept is used elsewhere. Unfortunately, such neat ordering
within the concept is absent. We have not collectively sorted the varieties of consent

101.  See DAVID M. ESTLUND, DEMOCRATIC AUTHORITY: A PHILOSOPHICAL FRAMEWORK 123-24
(2008) (stating normative consent applies where it would be wrongful to withhold consent). While it
is clearly not wrongful not to agree to most contracts, it is often rational by virtue of the market options
available, see id. Thus, we might analogize and say consent exists because the terms are consistent
with those available on the market, or even better, that the normative force of consent turns on these
facts rather than the psychological event, see id. But see William A. Edmundson, Consent and Its
Cousins, 121 ETHICS 335, 335 (2011) (doubting normative consent).

102.  See Barnett, supra note 66, at 269.

103.  See Lucy v. Zehmer, 84 S.E.2d 516, 522 (Va. 1954); RESTATEMENT (SECOND) OF CONTS. § 17
(AM. L. INST. 1981).

104.  See, e.g., Daniel Brudney, Hypothetical Consent and Moral Force, 10 L. & PHIL. 235, 236
(1991) (denying force of hypothetical consent).

105.  See David Owens, The Possibility of Consent, 24 RATIO 402, 416-17 (2011) (stating consent
serves fundamental interest in controlling exceptions to our moral rights); see also Thomas M.
Scanlon, Jr., The Tanner Lectures on Human Values at Brasenose College, Oxford University; The
Significance of Choice 149-216 (May 1986).

106.  See Hugh Breakey, Without Consent: Principles of Justified Acquisition and Duty-Imposing
Powers, 59 PHIL. Q. 618, 631 (2009).

107.  Seeid. (“Try as we may to hold certain duties or rights fixed, diverse individuals will respond
to, and flourish within, the interstices provided by the rules in different ways and with different degrees
of success. For some people, a given right will allow vistas of opportunity which another person simply
does not have the physical or psychological wherewithal to exploit.”).
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by application. Instead, contestation about the boundaries of consent within each
domain inform shifting understandings of consent in the others. While we have in-
tuitions about the circumstances under which various considerations are most
weighty, our own understanding of consent is likely to turn on the facts available to
uS.lOS

In each of the ambiguities discussed above, the two conceptions of consent at
issue turn on distinct sets of facts.!”” Whether consent is effective only if it reveals
endorsement, or whether it must at least accurately reveal relative preferences, is a
mere theoretical disagreement for those without any information that could distin-
guish authentic from inauthentic consent. In particular, the consenting party then
may be the only person who is in a position to know whether their apparent consent
was deeply revealing in the way the more theoretically demanding understanding
of consent would require.

Similarly, we might debate in principle what level of information, understand-
ing and deliberation should be required before consent is taken to be binding. But
the party receiving and acting on consent usually has little direct knowledge of
whether any of those requirements, if applicable, have been met. In contract, the
principle of objectivity does not usually require them to get it right but holds them
only to what facts were known to them.!'® The consenting party, however, may
come to learn that their consent was predicated on facts and an understanding that
were incorrect; they may also simply come to see that the reasoning behind their
consent was flawed. They will have access, then, to facts that cast doubt on the force
of her earlier consent; but they alone will have such access.

Whether consent is relevant to deconstructing harm-doing turns on how long it
survives.'!! Where the terms of consent do not expressly spell out the scope of its
applicability, or its duration, the receiver of consent interprets it (probably in their
own favor). The “fact of the matter” at issue is whether the consent was granted
with the understanding it would apply in some new scenario—and again, the con-
senting party themself is best-positioned to know which possibilities were known
to or contemplated by them.

Finally, consent is conceptually ambiguous about its own normative force. It is
at least plausibly limited where it will not advance the actual interests of a consent-
ing party, and may even result in harm.!'> Whether we are justified in treating

108. Cf Tom Dougherty, Sex, Lies, and Consent, 123 ETHICS 717, 738 (2013).
109. Id

110.  See Klass, supra note 60, at 1437, see Barnett, supra note 66, at 270.

111.  See Dougherty, supra note 108, at 725.

112.  See Baker, supra note 100, at 93.



22 Law & Psychology Review [Vol. 48

consent as justified will turn in considerable part on just how the party is effected
by the harm.!"3 If the impact is more severe, we are more likely to circumscribe the
force of consent.!!'* Again, the consenting party has the key to facts that will drive
the force of their own consent, and its limitations.'!?

B.  Four Examples

Contract appears to be on safe ground by enforcing only those obligations to
which the parties have assented.!'® But as we have seen, it turns out to be a less
determinate grounds for obligation than might have been hoped.!'” Four examples
might illustrate the ways in which consent generates reactive discord about contract.
The same principles that theoretically should reduce disagreement about what par-
ties in contract owe each other potentially exacerbate disagreement. In each case,
the problem lies with the distinct meanings of consent to the respective parties. Par-
ties are likely to disagree about how and when consent binds them.

Scenario 1. Ann agrees to deliver widgets to Bao on June 1, 2023. When nego-
tiating the date of delivery, Bao informed Ann that he expected to use the widgets
in his factory in June 2023. However, supply chain disruptions cause the price of
widgets to increase and delay delivery of other components that Bao needs to oper-
ate his factory. Bao will not be able to use widgets for production until August 2023.
So, Bao enters into contract with a third party to sell the widgets owed by Ann at
the new, higher market price of widgets. The profit Bao will make on resale of
widgets and other pre-ordered items significantly exceeds the loss from delayed
production at Bao’s factory. Ann is unable to deliver the widgets on time in June
2023.

Bao can probably succeed in a breach claim against Ann. Ann’s promise to
deliver widgets by a given date was not made contingent on Bao’s having personal
use for those widgets at that time. Bao was never precluded from reselling the widg-
ets. More broadly, Bao was not precluded from profiting from a rise in widget prices
that would result in a windfall for Bao. Because Bao committed to paying a fixed
price for the widgets, he bore the risk that the price of widgets would fall just as
Ann bore the risk that the price of widgets would rise. Many scholars think that Ann
is responsible for the difference between her contract price and the price Bao pays

113. Id
114. Id

115.  Cf Dougherty, supra note 108, at 730-31 (arguing that, in the sexual context, it is up to indi-
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116. A. JOHN SIMMONS, JUSTIFICATION AND LEGITIMACY: ESSAYS ON RIGHTS AND OBLIGATIONS 11
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117.  See generally Cowart, supra note 74.
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for widgets from an alternate source.''® Ann, however, may not regard her breach
as giving rise to any legitimate claim for damages from Bao. After all, Bao is better
off as a result of the market turn that has caused Ann to breach. Her view is at odds
with the applicable legal norm.'" While remedial principles limit Bao’s recovery
to ensure that he does not profit from her breach, they do not preclude him from
making money at Ann’s expense in light of market developments that affect price
and delivery times.'?

Ann might argue that it was her understanding that she was supplying widgets
to Bao for Bao’s own use. While at the time of contract, this fact may not have been
salient to her, it is likely to appear significant to Ann in retrospect. When she recalls
her own consent, it may appear predicated on the entirety of the facts as she knew
them at the time of contract. But her legal assent is more circumscribed. It does not
incorporate the entirety of her beliefs but only material facts and agreed terms.'?!
Bao’s intended use for the widgets is unlikely to be regarded as relevant to Bao’s
claim against Ann.'?? Nor will it be of legal import that the very market develop-
ments that caused Ann’s breach are those that would render it inconsequential to
Bao had he not altered his plans for the widgets.'?

The divergence between how Ann and Bao would likely assess her breach turns
on the fact that, when an agent consents to terms, her consent is not usually condi-
tioned on some background facts rather than others. When we say that ex post—
and from a distance—that consent was conditioned on particular beliefs or terms,
we imply that we know the outcome of various counterfactuals: the agent would
have accepted some offers but not others, in some states of the world but not others.
But it may be more difficult for an agent to disaggregate her consent in this way.
She will not regard as significant what she might have consented to but only what
she did consent to, and she consented to the transaction rather than its various terms.
Moreover, she consented to those on the basis of the entire set of beliefs she held.
She likely did not test the work each belief did for her choice to contract, such that
she could now say that this or that belief did or did not motivate her consent. When
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beliefs are belied, even predictions, her consent may seem irrelevant to the state of
the world that has materialized.

I do not doubt that not everyone in Ann’s shoes would react in this way. My
aim is to suggest that her reaction, as I have imagined it, is not alien but compre-
hensible given the phenomenology of her consent. And vet, Bao’s reaction, which
likely entails the expectation of compensation from Ann for her breach, is not only
also intelligible but rightly endorsed by contract law.'** This is because the institu-
tional perspective on consent is one outside of the agent,'? and this is the perspec-
tive of Bao with respect to the obligations that Ann assumed. To both the judge and
Bao, Ann’s consent is more narrow and nimble than she is likely to have experi-
enced it.

Scenario 2. Dale is employed by Company on at-will terms. Dale needs her job
because she cannot expect to find, without interruption, a job with similar compen-
sation and benefits. Company increases Dale’s workload but does not increase her
compensation. Company subsequently reduces Dale’s benefits. Dale scales back
her effort at work. Company terminates Dale.

Absent employment protections outside of general contract law, Company’s
termination of Dale is not a cognizable breach.'*® Dale has no claim against Com-
pany, but she is likely to feel resentment, if not indignation, at her treatment at
Company’s hands. Without contract, sudden exit from a relationship on which the
other is acutely dependent is probably wrongful. She may regard Company as
bound by a moral obligation to give her notice, or even a second chance. Company,
though, can rest on her waiver of any moral claim by virtue of her consent to at-will
contract.'”” Again, Dale’s reaction is intelligible even while Company’s position is
not only intelligible but endorsed by law.'*

Again, the bases for Dale’s consent to the terms of her employment is at issue.
If her consent was effective, her agreement with Company may override or replace
any existing default moral structure to their exchange. While there is little doubt
that Dale accepted the terms of her employment for legal purposes, Dale likely did
not experience her acceptance as a meaningful choice. She merely abided by the
dictates of her predicament. That doing so would entitle Company first to increase

124, See generally U.C.C. § 2-711 (AM. L. INST. & UNIF. L. COMM’N 1977).
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2014).
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her burden without compensation and then terminate her when she readjusted the
bargain to something closer to how it began may strike her as confused. What val-
uable normative power is reflected in her navigating the market to make ends meet?
While Dale could take a step back and endorse both promise and consent as norma-
tive powers, her accession to the terms of her employment is unlikely to be experi-
enced as an instance of either.

Company, though, did not place Dale in the situation that led her to accept their
offer of employment. They were not responsible for her alternatives, or lack thereof.
Only the fact of her agreement is known to Company. While Company could know
that Dale would not be employed on its terms against a just background structure,
its conduct is neither unique nor legally impermissible. Company, like a court, will
conclude that Dale is bound by her agreement based on the narrow facts that speak
to legal consent.'?® Consent, though, is a moral concept that is thicker; it is com-
monly understood to promote autonomy. Dale will not feel empowered here. She
will be indignant.

Scenario 3. Gita rents twenty tables and one hundred chairs from Finn for an
event that will be held at her venue. A government directive limits events to no
more than 50 persons on the date of the event. Gita must return 60% of the rental
price for her venue to the consumer to avoid total cancellation, which is permitted
with refund under the government directive. Finn will not agree to halve Gita’s
rental order. Gita repudiates the contract.

Gita’s repudiation will probably leave her responsible for damages, that is,
Finn’s lost profits on the contract. The doctrine of frustration of purpose could be
used to imply a condition in the agreement that would excuse her, but at least in the
United States, that doctrine has rarely been successfully invoked'*® and seems un-
likely to operate here, where Gita is not prohibited entirely from renting out her
venue. Gita could have managed her vulnerability by use of a force majeure or busi-
ness interruption insurance. If she failed to do so, she probably would be deemed to
bear the risk of a pandemic that renders the rental contract a liability.'3!

Gita might well regret her own failure to negotiate a different contract, or to
obtain appropriate insurance. But these regrets may co-exist with resentment toward
Finn. It may appear wholly arbitrary to her that Finn should enjoy all expected prof-
its under the original agreement at her expense. The assignment of risk to Gita here
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does not track any conscious assumption of risk on her part. Nor could a court avoid
such a result by assigning risk to Finn. Because the law either enforces the contract
or not, in binary fashion, its result cannot distribute loss between the parties. But
loss-sharing will likely seem like the right result to Gita. Reconstruction of the
agreement in a way that allocates risk to her may be justified on policy grounds but
it will not resonate with Gita. Constructive consent does not correspond to any cog-
nitive moment when Gita chose to proceed with the understanding that a pandemic
would leave her exposed. When Finn insists that she perform an obligation that she
assumed on the assumption that the world would look different than it does, the
consent he points to will seem hypothetical—and in that sense, unreal. Gita will not
feel that she owes Finn that to which he will feel entitled. The court will take his
side.

Scenario 4. Henry hires Irma to repair his roof by June 1. Irma completes the
work by June 1, but Henry points out defects in the work and refuses to pay until
all defects are repaired, as the contract permits. Irma is willing to repair the defects,
but she needs desperately to be paid or she will default on a variety of payments,
including mortgage payments on her home. Henry is not currently occupying the
house, so he is not clearly affected by her failure to repair by June 1. Nevertheless,
he refuses to pay before the work is finished.

If the defects in the roof work are material, Henry is not required to pay Irma
before the work is properly completed.'*? Nevertheless, Irma might doubt that
Henry has any moral right to withhold payment. While she consented to the contract
provision that allows him to withhold payment until the work is fully done, the harm
to her and her family that will result from Henry standing on that term might render
her earlier consent inoperative from her current vantage point.

The problem is that Irma knows the full extent of her losses if Henry withholds
payment, and she cannot credibly convey them to Henry. Moreover, Irma knows
that she will complete the work in a timeframe that will make the delay inconse-
quential for Henry, but Henry cannot know this with any confidence. The result is
that Irma will believe she is entitled to payment from at least a moral point of view
while Henry, backed by law, will feel entitled to withhold it.

III. THE DIVERGENCE OF FIRST-PERSON AND SECOND-PERSON REASONING
ABOUT CONSENT

I have abstained here from endorsing the judgments of either Anna or Bao,
Company or Dale, or Finn or Gita, Henry or Irma, at the expense of the other. It

132. K & G Constr. Co. v. Harris, 164 A.2d 451 (Md. 1960) (holding that Defendant’s withholding
of payment was permitted in light of material construction defect).
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may depend on facts that are not included. More important, it is because both parties
have some merit to their perspectives that the disagreement is troubling. What 1
hope to have shown about these disputes, separate from their moral merits, is that
the fact and effect of a party’s assent to the terms of an agreement will often be
plausibly different in the eyes of the two parties.

The problem is not avoided by avoiding the language of consent to describe the
legal basis for enforcing these bargains. My argument does not depend on adopting
a consent-based theory of contract. I use consent here only in the thin sense of in-
dicating that a person has agreed or assented to the terms of the agreement, includ-
ing the obligations they have assumed (promised) and the obligations of the other
party, limited as they are. We could translate the problems of consent discussed
here in terms of promise: in scenarios one and three, a party made a promise that
they regarded as no longer binding on them while the other party regarded it as still
operative. Their disagreement stems from an incongruity in the perspectives of
promisor and promisee with respect to the scope and conditionality of the promise.
Or in scenario two, a party understands theirself to be entitled to something from
the other even though the latter never promised it (¢.g. some measure of job secu-
rity). The first party will not understand theirself to have forfeited moral rights that,
from a legal point of view, they will have signed away when they agreed to abide
by terms that did not include the right at issue.

Promise, like consent, is a power that we expect to wield knowingly.'** After
all, both are justified because they are supposed to be empowering.** When unin-
tended, the bindingness of consent or promise can instead blindside an agent. '
Unwitting exercise of normative powers does not appear to advance their purpose
to an agent even if, from a more removed vantage point, we can see the justification
for eschewing subjective recognition criteria. Legal recognition of promise or con-
sent, even more clearly than outside the law, does not turn on an agent’s self-con-
scious exercise of the normative power either.'** While objectifying these moral
concepts is amply justified, because parties do not step outside themselves in the
manner of courts, they understand what they owe differently. Instead of cementing
common ground, relying on mutual assent to govern contracting parties” obligations
sets them on a course that will often lead to disagreement. Moral uncertainty about
arich concept like consent will generate disputes about contractual rights and obli-
gations.

133.  See MacCormick & Raz, supra note 73, at 61 (identifying promise and consent as normative
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In this Part, I offer a more specific account of how and why moral uncertainty
about the concept of consent results in ex post disagreement. One might think that
uncertainty simply results in random divergence because parties to a transaction
might invoke distinct conceptions as a matter of chance. This would be true if the
concept were uncertain in the simple sense that people disagree about it. But moral
uncertainty here refers to uncertainty harbored by individuals, and the result is that
disagreement about consent is more systematic. Instead of committing analytically
to one conception of consent, which might or might not match that of our contract-
ing party, we answer the questions of revealment, quality, relevance and force de-
scribed supra in Part II differently from one situation to the next. We resort to the
conception of consent that works with the facts we have; unfortunately, parties to a
transaction have different facts.

A. The Availability Heuristic and Moral Reasoning Under Uncertainty

Although inconsistent, the conceptions of consent we bring to bear on our en-
counters do not vary arbitrarily. Instead, we rely on the conception that best fits the
kinds of information available to us.!*” The phenomenon resembles, though is not
strictly an example of, a well-documented cognitive phenomenon: the availability
heuristic.'*® Psychologists have shown that we tend to rely on the facts that are most
readily available to us when we make snap probabilistic judgments.'* For example,
if we were to quickly assess the probability that our friend will be late to meet us,
we might give disproportionate weight to the few times when she was late with
dramatic consequences (¢.g., when she missed a flight or caused us to miss an ap-
pointment), forgetting the many more unmemorable occasions when she showed up
before we did. Salient facts come to mind more quickly, and we give those facts
outsized weight when making quick inferences about how the world works. !4

The availability heuristic has been extensively studied, and psychologists have
uncovered interesting cognitive dynamics in relation to it; many of those bear on
the psychology of consent. One notable finding is that when participants are given
an alternative explanation for the availability of a particular fact or kind of fact to
their minds, the effect disappears.'*! That is, we abandon the heuristic when we are
given an affirmative reason to believe it will misguide us. This has the promising
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(or alarming) implication that features of the environment can be used to “improve”
our decision-making.

An important extension of the availability heuristic in the context of moral rea-
soning found that the availability heuristic informs the degree to which we perceive
a moral imperative, or the moral intensity of a choice.'*? Perceptions of moral in-
tensity turn on underlying estimates about how many people are affected by the
possible action, or the probability that particular consequences will follow from
it.'** Because the availability heuristic informs those estimates, it can similarly
shape our attitude toward a moral choice, i.¢., whether we recognize it as a moral
choice at all.'#*

The availability heuristic was originally proposed as a feature of quick thinking,
in contrast to slow, more deliberative cognitive processing.'*> However, its effects
are sometimes more long-term than this understanding of it suggests.'*® Long-term
effects appear to be mediated by abstraction.'*” When someone makes a general
inference about a category using the availability heuristic, they may revert to that
inference when they think about the category, without revisiting the underlying
probability assessment that went into that inference.!*® Moving to abstraction may
separately tend to cause us to underestimate probabilities.'* The theory here is that
because we tend to rely on abstraction to process improbable events, thinking ab-
stractly about something imputes to it a sense of improbability and distance.'>
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A final relevant finding is that the availability heuristic operates more strongly
when facts come to mind “easily.”’*! Ease of retrieval here refers not just to sali-
ence, which is built into the original concept of the heuristic, but to the subjective
experience of recall.'>? Thus, being asked to recall three facts of a certain type, if
we can do so easily, will cause us to overestimate how many other such memories
we have.'** By contrast, being asked to recall a dozen such memories, by taxing our
recall, will lead us to underestimate how many such memories we have.!>* Simi-
larly, being directed to imagine a scenario will only raise our estimate of the prob-
ability of such scenarios if the proposed scenario is easy to imagine, such as con-
tracting a disease that makes us cough as opposed to a disease that causes us to
hallucinate about tornados.'*> However, the ease of retrieval effect goes away if we
attribute our difficulty to a lack of personal knowledge and expertise on the topic at
hand. !

These patterns in our epistemic judgments help illuminate how our moral judg-
ments can be clouded by errors in the probabilistic assessments on which those
judgments depend. For example, we may be more likely to regard someone as hav-
ing acted under (and in contravention) to a duty when we learn that their actions
resulted in injury. In such situations, the fact that the injury materialized might
cause us (as a result of hindsight bias) to judge an excessively high probability of
the accident occurring, which then leads us to conclude that the agent was subject
to a duty to the victim all along."®” The same dynamic might apply to judgments
about general phenomena rather than specific retroactive causal assessments. For
example, it appears that people are more likely to believe in climate change after
they have personally experienced extreme weather.!*® One might think that simi-
larly, a person who receives consent has a distorted understanding of the effect of
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that consent only because they incorrectly gauge the probability of certain facts that
might compromise the quality or force of that consent.

On this view, the availability heuristic explains disagreement about consent be-
cause receivers of consent simply fail to accurately predict the probability of certain
circumstances surrounding consent.'” These failures cause receivers to underesti-
mate the moral significance of notions of consent that turn on those facts in the
same way that we underestimate moral intensity of choices when we underestimate
their consequences. One could argue further that both the difficulty of imagining
and processing the circumstances of our contracting partners, as well as the process
of abstraction invited by the concept of consent, exacerbate the risk of underesti-
mating the significance of facts known only to the other party.

This reductive explanation is belied by the fact that receivers of consent do not
always update their moral assessments upon receiving facts about the circumstances
under which they obtained consent. Moreover, our roles as givers and receivers of
consent are not fixed over time. Even if, in a given transaction, only one party’s
obligation is contested—and therefore, that party’s consent is at issue—both parties
consented to the terms of the deal and each of them is likely to have had their con-
sent tested (i.e., to have found themselves bound where they did not feel bound) in
some other transactional setting. Thus, the availability heuristic literally applied
cannot account for any pattern of consistent divergence between the conceptions of
consent employed by contracting parties. The disagreement is not reducible to a
simple factual error; it turns on moral judgments about the applicable conception of
consent.

Nevertheless, we rely on something akin to the availability heuristic even in the
context of moral reasoning. While reflective deliberation may allow us to avoid
privileging salient facts,'®” where a moral concept is ambiguous, we rely on an un-
derstanding of it that we are in a position to actually use. Since some conceptions
of consent turn on a more comprehensive set of facts than others, we will revert to
a narrower or broader conception depending on our epistemic position. We will
tend to adopt the conception that lends itself to the facts available to us. !
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The epistemic position of a party that has granted consent is systematically dif-
ferent from that of the party that received it.'*> Many facts relating to revealment,
quality, relevance, and force of consent are accessible only to the party granting
consent.'* Moreover, because the circumstances that “test” their consent arise only
later, at the moment of consent, the grantor themselves may not focus on the facts
that circumscribe their consent, let alone convey those to the receiver. The epistemic
differences between the first and second-person perspectives parties thus drives a
systematic wedge between parties” understanding of the obligations binding by con-
sent. A party who finds themselves apparently bound by terms to which they think
they did not “meaningfully” consent or which now result in obligations beyond the
scope of their original intention will not treat the fact of their past consent as dis-
positive in the way that their counterparty is likely to do.

One might think that the problem of divergent conceptions of consent ex post
is fleeting, inasmuch as it is the result of divergent epistemic positions, since the
parties can be expected to exchange information once a dispute arises. However,
parties will have formed fixed beliefs about the scope of their entitlements before
disputes arise, and well before facts that undermine their own narrative of the trans-
action become known to them. They are likely to have elevated, in the meantime,
their judgements about the bindingness of the other party’s consent to the status of
abelief '* They will receive information contrary to their initial inclination through
a distorted lens.'®> Moreover, to the extent that they had any initial doubts about the
mutual clarity and scope of their terms, they may react to that ambivalence of af-
firming a fixed view about the effect of the other party’s consent. '

So far we have focused only on the ways in which receivers of consent might
have a tendency to systematically discount understandings of consent which turn
on the circumstances of the other party’s consent. Givers of consent arguably are

162. MANSON & O’NEILL, supra note 21, at 37.

163.  Jacob Ross & Mark Schroeder, Belief, Credence, and Pragmatic Encroachment, 88 PHIL. &
PHENOMENOLOGICAL RSCH. 259, 267 (2014) (“[I[]n virtue of our limited cognitive resources, we cannot
avoid the heuristic of treating as true propositions about which we are uncertain.”).

164.  Id.; see also Weng Hong Tang, Belief and Cognitive Limitations, 172 PHIL. STUD. 249, 257
(2015) (recasting such reasoning as a heuristic).

165. Michael L. DeKay, Predecisional Information Distortion and the Self-Fulfilling Prophecy of
Early Preferences in Choice, 24 CURRENT DIRECTIONS PSYCH. ScCL. 405 (2015). DeKay observes the
phenomenon in the context of choice rather than moral evaluation. /d.

166. See Anne C. Dailey, Imagination and Choice, 35 LAW & SocC. INQUIRY 175, 20405 (2010)
(“The repression of doubts and reservations can also result in the use of a particular defense mecha-
nism called reaction formation, by which the individual adopts, in an overly emphatic way, the oppo-
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subject to a counterpart distortion, namely “epistemic egocentrism.”'” The so-
called “curse of knowledge™ impairs our ability to disregard facts that only we know
when evaluating the judgments of another person.'®® Thus, those who know their
consent was based on poor information or a poor choice set, for example, may treat
those facts as operative for the receiver even if the receiver had no knowledge of
those facts.'®” We are less likely to make the mistake of epistemic egocentrism when
we evaluate the judgments of someone we regard as an adversary.'’”’ However,
though contracting parties may be at arms-length and regard each other as adver-
saries at the late stages of a dispute, they do not begin as adversaries. To the con-
trary, they may regard each other as partners (not of a legal variety) engaged in a
cooperative exercise for mutual benefit.!”! That attitude may actually make it harder
for a party to accept that the other party will not share their understanding of the
applicable conceptions of consent, with its implications for that party’s obliga-
tions.!"

One might object to casting of the choice among conceptions of consent as con-
tingent on one’s role as either the receiver or giver of consent. After all, the bare
fact that the two parties are likely consistently to disagree about the force of consent
does not mean that there is no truth in the matter as to who is right.'”* My aim in
this paper is not to defend any particular conception of consent, or to defend the
idea that there is a single conception that ought to dominate the others. Instead, my
point is to show that parties are likely to disagree and both of their positions resonate
with strong moral intuitions we have about the concept of consent. Indeed, even
when both parties harbor those intuitions, they are likely to disagree about how
consent operates in particular transactions.

167. See Edward B. Royzman et al., “/ Know, You Know ”: Epistemic Egocentrism in Children and
Adults, 7 REV. GEN. PSYCH. 38 (2003).

168. Id at 38, 43.
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170. Nicholas Epley et al., Perspective Taking as Egocentric Anchoring and Adjustment, 87 J.
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171.  See id. at 328.

172.  Seeid.
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B. Contract Law and its Conception of Consent

Contract law manages the problem of conflict over consent by offering clear
answers to many of the legal questions that would be implicated by the bounds of
consent. This strategy is notably unlike the approach that law takes with respect to
some other cognitive biases, in which the law attempts to “de-bias” people through
various decision-making frameworks.'™ In contract, the law does not merely seek
to guide; it takes a substantive position on the applicable notion of consent.'”> That
conception is objective and narrow.!’® With respect to each of the four ambiguities
identified in Part II, contract law picks a side so it can use the fewest facts to deliver
a determinate result on matters of contract validity and enforceability.

First, the legal institution of contract is wholly indifferent to whether the con-
senting party endorses the terms or activity for which she grants permission. Con-
tract law takes consent to reveal a preference for the terms of contract over the ob-
ligational state of the world prior to contract'’’; and that is all. Because contract law
treats initial entitlements as fixed, it does not have the resources to take into account
whether the choice set within which parties made their decision to contract allows
them to reveal anything about their absolute attitudes toward the enterprise under-
taken.!”® Contract law presumes only that consent to contract reveals a relative pref-

erence for the terms over the background state of affairs.

The second axis of ambiguity is where contract comes closest to accommodat-
ing moral uncertainty, but it is largely unsparing with respect to the quality of con-
sent as well. Outside of the narrow confines of procedural unconscionability, courts
assume that parties understood and thought about the terms they were accepting.'”
There is more indeterminacy on the matter of information: the doctrines of mistake

174.  See Christine Jolls & Cass R. Sunstein, 7he Law of Implicit Bias, 94 CAL. L. REV. 969, 986
(2006) (describing legal tools for “de-biasing”).

175. Barnett, supra note 66, at 269, 284.
176. Id at 284-85.

177.  See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 30812 (6th ed. 2003). Contracts are
almost Pareto-superior in that parties prefer their terms to the status quo. /d.

178.  This position is reflected most cleatly in the law of duress. While courts might sometimes write
as if duress is present when the circumstances compromised a party’s capacity to consent, “[c]ourts
making statements to this effect would not likely carry them to their logical conclusion ... .” 28
WILLISTON ON CONTS. § 71:8 (4th ed.). Instead, excuse on grounds of duress usually requires showing
that the other party made an improper threat. /d. Threats by one’s prospective counterparty amount to
only a rarified fraction of the circumstances under which people accept terms they do not “endorse”
in a more complete sense. /d.

179.  See 7 CORBIN ON CONTS. § 29.4 (rev. ed. 2002) (noting that “most [unconscionability] claims
... fail” and findings of unconscionability on the basis of a bad bargain are “rare”); see also Anne
Fleming, The Rise and Fall of Unconscionability as the “Law of the Poor,” 102 GEO.L.J. 1383, 1386
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and misrepresentation allow that parties operating under certain false facts may
avoid their contractual obligations.'® But those doctrines are also fairly narrowly
drawn to be limited to only those facts that would render a party’s decision to con-
tract almost unintelligible, or errors for which the other party was in some way re-
sponsible. '8!

Third, with one important caveat, contract takes the duration of contract to be
whatever the parties reasonably understood it to be, taking into account context. '#?
Usually, this means that the obligations persist until fulfilled.'®* The important ex-
ception is for ongoing contracts that do not conclude upon the execution of a single
sale. Here contract law balks at perpetual obligations and implies a right of exit. '3

Finally, the force of consent is vast in contract. Parties are entitled to assume
obligations or forfeit rights for little consideration (as long as there is some element
of exchange).'® The only outer boundary is set outside of contract by public pol-
icy.'® Some obligations, such as those amounting to involuntary servitude, or less
drastically, severe limitations on competition, are impermissible. But within the
bounds of legality and public policy, contract law allows no further assessment of
whether a package of rights and obligations is properly understood to excuse one
party of moral responsibility for harms that the other incurs. When one party’s
losses are sufficiently grave, they can always turn to bankruptcy. But again, contract
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law itself offers no recourse, and it does not point fingers at the party whose trans-
actional conduct might have precipitated calamity for the other.'®

We should note that, by favoring a narrow conception of consent, contract law
eschews a potential strategy for reducing the divergence between the parties and
their thinking about their respective obligations. The rules could go further than
they do in inducing information disclosures to the other party. For example, under
Hadley v. Baxendale,'®® parties are motivated to disclose at the time of contract any
special damages they might incur as a result of breach; they otherwise cannot collect
those damages. '®° Parties are not similarly induced to share information that might
affect the contours of their consent because the legal conception of consent that
prevails in contract deems most of those facts irrelevant.

One might think that a long-standing legal verdict on the potential uncertainties
of consent would put an end to moral uncertainty in a given society. But however
influential legal norms may be on social norms and our understanding of moral
concepts, consent is a concept that does too much work for us outside of contract
for its content to be controlled by common law adjudication. Nor do people set its
complexity to the side when they arrive at the door of contract. Contract is a kind
of agreement; it involves an exchange of promises; it is too continuous—even if
ultimately distinct from—other social practices to deploy a free-standing concept
under an identical name.

We are left, then, with a legal concept of consent that does not track the way
parties use the concept—at least not both parties to any given transaction. Those
parties have access to different facts and may default to distinct conceptions. Most
of the time, parties design contracts for mutual gain and realize those gains in some
measure. For better or worse, life is not so exciting that unexpected events derail
agreements all the time. But when things do go wrong, I have tried here to explain
why one party may think their consent does not bind them in the way that the other
believes that it does.

IV. CONCLUSION

Most people do not like conflict and it is one of the important functions of law,
perhaps especially private law, to manage and preempt interpersonal conflict.!”

187.  See Aditi Bagchi, Managing Moral Risk: The Case of Contract, 111 COLUM. L. REV. 1878,
1911 (2011) (arguing that contract law purports to inoculate patties from responsibility for the harms
visited on their counterparties through their agreements).
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190.  See generally Oman, supra note 41.
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Conflict can result from disagreement about what actually happened but often it
results from disagreement about what the parties to the interaction owed each
other.'!

Consent—understood as assent to a right, obligation, or some constellation
thereof—scems like a promising way to minimize ex post disagreement about how
on¢ party has treated another. After all, discord is often rooted in disagreement
about rights and obligations, and consent aims to settle the matter up front. In con-
tract, both parties consent to terms; these terms usually purport to displace any an-
tecedent rights and obligations that the parties held.

This article has considered the limits of consent to the problem it appears so
clegantly to solve. Consent is a widely deployed concept with a life outside of con-
tract. Its wide application reveals and entrenches ambiguities about what consent
requires and what it can do. Each of the ambiguities that I have identified imposes
a more or less demanding standard for effective consent, or a more or less deferen-
tial understanding of what it can do. In each case too, the more demanding and less
deferential notion of consent looks to a broader set of facts than the other to decide
what work consent has done. The additional breadth comes from facts uniquely in
the possession of the party that granted consent. This separation between the factual
predicates of competing notions of consent, and the divergent sets of facts available
to the parties to an interaction subject to ostensible consent, ends up driving conflict
rather than preempting it.

We can expect the problems of consent explored here to be more significant in
some contractual contexts, and considerably worse outside the context of contract.
Outside of contract, as in health care and in sex, legal rules have not had hundreds
of years to permeate people’s thinking about the circumstances of consent and when
it is binding. I have not explored the legal ramifications of divergent attitudes to
consent outside of contract, but one systemic policy response that makes sense in
and outside of contract is to promote the conditions of meaningful consent before
consent is granted—or extracted. That is, because many of the qualifications on the
scope, quality or force of consent that I observed in Part II are associated with a
lack of power, choice and information. Promoting material and social equality be-
tween persons should help fortify consent that arises out of those relationships. In-
stead of taking the moral force of consent for granted, we should create the social
conditions for realizing its potential as an individual normative power that allows
us to shape the terms on which we deal with each other.

Within the world of contract law, there are broadly two kinds of responses to
the moral ambiguity of consent. First, regulatory rules for specific types of

191.  See generally Bagchi, supra note 40.
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transactions should take into account perceived problems with consent that under-
mine the legitimacy and efficacy of contract enforcement in their specific domains.
For example, contracts for personal services or personal data might engage with one
party’s more complex understandings of consent even when the other party regards
the contract as based on a far narrower conception.'®? Transactional rules in those
contexts should take into account patterns of divergent consent in detailing the con-
ditions and boundaries of binding transactions and mandatory opportunities for exit.

Athough the ramifications of ambiguity in consent are especially acute for some
kinds of contract, inconveniently, the basic problem is pervasive. A second, ex post
response is required at the stage of adjudication. Even if we accept the premise of
our market system that people are free to trade (most of) the entitlements they have,
irrespective of how they got them and how those compare with the entitlements of
others, at the stage of enforcement, more open-ended rules of interpretation and
equitable doctrines can be (and already are) deployed to mitigate the harshest effects
of mythologized consent. If we understand that the conception of consent in con-
tract is contested and imperfectly aligned with our moral intuitions, we can be more
flexible at the margins, rendering the basic institution stronger as a result. '

The upshot is not, then, that we should abandon consent as a moral or legal
device. The power of controlling the terms on which we deal with others is valuable
to us all, albeit not equally valuable to all of us. Consent is usually a power that
helps us manage our entitlements and relationships both. Still, in light of its moral
ambiguity and the persistent conflict that such ambiguity leaves in its wake, we
might sometimes conclude that what passed as consent was not consent after all,
and contract not an instrument for mutual cooperation but rather a moral distraction
that clouded our recognition of harm as wrongdoing.
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