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RESPONSE TO PROFESSOR RISTROPH

David Alan S klansky

Alice Ristroph is a distinguished political theorist and legal scholar. I have
long admired her work and learned from it. My book, .4 Pattern of 1 iolence: How
the Law Classifies Crimes and What 1t Means for Justice,' draws on her insights along
with those of other scholars. So I am saddened by her reaction to its
publication.?

I am particularly disappointed that Professor Ristroph thinks that I failed
to give her appropriate credit. I do not believe that is true. The notes to the
book cite her articles eighteen times.? She is quoted by name four times in the
book —three times in the text and once in the notes.* I do not think that anyone
could read the book and not see the high opinion that I have for her work.

It is true that I did not frame my book, as Professor Ristroph suggests that
I should have done, as simply a “replication” or “an expansion or extension”
of her work.> That is because it wasn’t. .4 Pattern of 1iolence traces three sets of
ideas about violence across a range of legal domains. The first is how violence
is defined. The second is the significance of violence: how much turns on
whether something is classified as violent or nonviolent. The third is how
violence is understood: for example, whether it is thought to arise from people’s
characters or from the circumstances in which they find themselves, and
whether it tends to build on itself or is self-limiting. Professor Ristroph had
written insightfully about the first set of issues, and I was careful to credit her
for that. She had not, to my knowledge, written about the third. And in her
2011 Article, Criminal Law in the Shadow of 1 iolence>—which she now suggests
my book was merely replicating, expanding, or extending—she explicitly chose
not to address the second.”

The different scope of my book led me to different conclusions. For
example, one claim of Criminal Law in the Shadow of Violence, as 1 read it, was that
criminal law could not get away from the ambiguity of the category of violence
because it was too fundamental to how we think about the world.® Professor
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Ristroph argued that even when criminal law was not explicitly using violence
as a master category—for example, when it distinguished instead between mala
in se and mala probibita or drew boundaries around the category of “crimes
against the person”—it was still wrestling with the category of violence, just
using different terminology.” When I traced the history of criminal codes in
Chapter 2 of my book, it was in support of a different, even opposing claim—
that the distinction between violent and nonviolent offenses did not figure in
criminal law in eatlier eras nearly as much as it does today, and that it need not,
and should not, carry so much weight.!® The book is framed by the contrast
between substantive criminal law and criminal sentencing, which I argue makes
too much hinge on the distinction between violent and nonviolent offenses,
and the laws and regulations governing the police, which I argue do not make
enough of the distinction between violent and nonviolent forms of abusive law
enforcement.!

It is nonetheless true that another large claim of my book—that the
category of violence is socially constructed, including by the law, and that the
way we configure the category deserves more attention—was also made, and
made powerfully and insightfully, by Professor Ristroph in 2011.'2 That does
not make my book a “reprise” or “hepeating” of her Article, any more than her
Article was a reprise of earlier scholarship that had made similar points.'? It
meant I needed to credit her, which I did. Anyone with the slightest uncertainty
whether my book draws too heavily on Professor Ristroph’s Article, or fails to
give her proper attribution, should read her Article and then read my book.

Professor Ristroph is right that my book is more reformist and less radical
than her work. I do not call for abolishing criminal law, and I suggest, for
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example, that it is coherent and important to distinguish between more violent
and less violent prisons.!# Just as Professor Ristroph bracketed the question of
how much significance the law should attach to violence,!> I explicitly refrained
from addressing the inherent violence of the law. I thought then, and think
now, that limiting my focus in this way allowed me to sharpen my contribution.

Imagining a world without prisons is vital work. So is questioning the need
for criminal law. But I believe that there will be prisons and criminal law at least
for the duration of our lifetimes. That makes a range of reforms imperative in
the near term, including sharply reducing the scale of imprisonment in the
United States and ending the scandalously inhumane conditions in many
American prisons. Being imprisoned anywhere in the United States is
demeaning, degrading, and often needlessly cruel. But the horrendous violence
tolerated in some prison systems in the United States takes the violation of
human dignity and the institutionalized cruelty to entirely different levels, and
that needs addressing in the here and now. Similarly, it is essential to question
the institution of policing and to build space for approaches to community
safety that do not involve quasi-militarized forces of armed officers. But in one
form or another, police will be with us for the foreseeable future, so it is also
critical—a matter of life and death for thousands of people—to reduce the
present levels of police violence in the United States. Part of that project, my
book argues, is seeing police violence as violence and distinguishing it from
other forms of police abuse.!¢

It is reasonable to challenge me about all of this—as Professor Ristroph
does toward the end of her Review Essay when she suggests that by bracketing
the question of the law’s own violence and by arguing for reforming criminal
law rather than for its abolition, I wound up propping up institutions of injustice
and inhumanity.!” I think that is making the ideal the enemy of the urgent, but
there are serious and crucial discussions to be had about how best to balance
idealism and pragmatism in remaking the criminal legal system. So, it is all the
more regrettable that Professor Ristroph chose to devote the bulk of her
Review instead to a groundless attack on my scholarly integrity.

One final note: In addition to citing Professor Ristroph in the notes to my
book and quoting her by name in the text, I also thank her in the
acknowledgements.!® That is because in 2018, three years before the book was
published, I presented its eatly chapters, which include most but not all of the
material to which Professor Ristroph now objects, at a small roundtable
conference that we both attended. I wish she had given some hint then of the
concerns she now raises, either in her comments on my chapters at the
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conference, or when I pulled her aside to ask whether she thought my book
would overlap too much with the book she was writing, or in the email she sent
me after the conference.



