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Despite the Supreme Court's renewed interest in property 
rights since the mid-1980s, its property jurisprudence affords 
litigants only Procrustean hospitality. Federal courts are re- 
quired both to ~ t re tch '~ro~er ty  rights claims through procedural 
complexity and to truncate them through suppression of consti- 
tutional arguments based upon other than the Takings Clause. 

Under "prudential ripeness principles,"' which the Court 
devised for application to regulatory takings claims2 and to no 
others: landowners must overcome a complex and difficult set 
of hurdles in order to, obtain federal court r e~ iew.~  Claims often 
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Thanks to Jim Ely, Dan Mandelker and the participants of a faculty workshop a t  
Vanderbilt Law School for their comments. 

1. Suiturn v. Tahoe Regl  Planning Agency, 520 U.S. 725, 733 (1997). 
2. Williamson County Regl  Planning Comm'n v. Hamilton Bank, 473 U.S. 172 

(1985) (establishing "final decision" and "denial of just compensationn requirements 
for the adjudication of landowners' "as applied" regulatory takings challenges in 
federal court). Williamson County does not apply to a "facial challengew alleging that 
the mere promulgation of a statute or regulation constitutes a taking. However, such 
a challenge requires proof that dl applications of the rule would result in a taking. 
See United States v. Salerno, 481 U.S. 739, 745 (1987). Thus, "a facial attack on the 
regulation results in a case which the property owner can litigate, but virtually 
cannot win." MICHAEL M. BERGER, REGULATORY TAKINGS UNDER THE AMEND- 
MENT: A CONS~ITUTIONAL PRIMER 19 (1994) (discussing ripeness issues). 

3. See Timothy V. Kassouni, The Ripeness Doctrine and the Judicial Relegation 
of Constitutionally Protected Property Rights, 29 C&. W. L. REV. 1, 2 (1992) (noting 
"a special ripeness doctrine applicable only to constitutional property rights claims"). 

4. The literature is extensive. See, 'e.g., Thomas E. Roberts, Ripeness and Fo- 
rum Selection in Fifth Amendment Takings Litigation, 11 J. LAND USE & E m .  L. 
37 (1995); Gregory M. Stein, Regulatory Takings and Ripeness in the Federal Courts, 
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will not be heard a t  all.' The adjudication of conceptually 
straightforward regulatory takings claims may take a decade or 
longer.' 

While what I dub the "stretching prong" of the C o d ' s  prop- 
erty rights jurisprudence is stringent, its "lopping prong" is just 
as rigorous. Even within the Takings Clause itself, claims based 
on the Public Use component are severed and discarded,' and 
claims based on the Just Compensation component are severely 
pruned.' Non-Takings Clause claims have been struck down 
remorselessly. The Privileges or Immunities Clause of the Four- 

48 VAND. L. REV. 1 (1995); see also BERGER, supm note 2, for a n  excellent summa- 
ry. Due process claims in takings cases are subject to Williamson County ripeness 
rules, with some variants. See David S.   end el, Note, Determining Ripeness of Sub- 
stantive Due Process Cluims Brought by hndow%rs Against Local Governments, 95  
MICH. L. REV. 492 (1996). 

5. See, e.g., Testimony on H.R. 1534 Before the Subcomm. on Courts and Intel- 
lectwl Property of the House Comm. on the Judiciary, available in 1997 WL 621739 
(F.D.C.H.) (statement of Daniel R. Mandelker, asserting that "federal judges have 
distorted the Supreme Court's ripeness precedents to achieve a n  undeserved and un- 
warranted result: they avoid the vast majority of takings cases on their meritan). In  
October 1999, the Supreme Court declined to &view a case directly raising the issue 
of whether a property owner has a right to federal judicial review. In Williamson 
County, the Court suggested that the owner did but that, pending review in state 
court, the claim was "premature." 473 U.S. at 185. However, some lower courts have 
asserted that  the application of procedural rules such a s  res judicata and issue pre- 
clusion may result in the Williamson County-mandated state court review being fi- 
nal. See Rainey Bros. Constr. Co. v. Memphis & Shelby County Bd. of Adjustment, 
178 F.3d 1295 (6th Cir.), cert. denied, 120 S. Ct. 172 (1999). 

6. See, e.g., City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 
687 (1999) (upholding temporary takings damages for permit first sought in 1981 
and finally denied in 1985); Suitum v. Tahw Reg'l Planning Agency, 520 U.S. 725 
(1997) (determining issue of "ripeness" and remanding, where the permit was first 
sought in 1989); Eastern Minerals Int'l, Inc. v. United States, 36 Fed. C1. 541 
(1996); 39 Fed. C1. 621 (1997) (awarding damages for excessive delay; plaintiffs' 1984 
permit application was not denied until 1994); Kavanau v. Santa Monica Rent Con- 
trol Bd., 941 P.2d 851 (Cal. 19971, cert. denied, 118 S. Ct. 856 (1998) (reviewing the 
plaintiffs ten-year effort to obtain a fair rate of return on rental property, determin- 
ing that the plaintiff had been denied due process, and remanding to the agency 
that could provide future rent adjustment, taking its earlier deprivation into ac- 
count). 

7. Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 240 (1984) (declaring the pub- 
lic use requirement "coterminous with the scope of a sovereign's police powers"). 

8. See Coniston Corp. v. Village of Hoffman Estates, 844 F.2d 461, 464 (7th 
Cir. 1988) (noting "that because of relocation costs, sentimental attachments, or the 
special suitability of the property for their particular (perhaps idiosyncratic) needs, 
[owners] value their property a t  more than its market value (i.e., i t  is not 'for 
sale')"). 
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teenth Amendment9 long has been dormant,1° although re- 
cently the Court has bestowed upon it the spark of life." The 
Contract Clauseu has been mostly moribund.18 The Due Pro- 
cess Clause, which played such a prominent role in the protec- 
tion of property rights, has been downplayed through a revision- 
ist history.14 

Unsurprisingly, outsiders have pronounced the Court's prop- 
erty jurisprudence hcoherent,16 and some of the Justices have 
been kinder only in form.16 The Court has not disclaimed that 
there is a core of substance to individual property rights. To the 
contrary, it has from time to time celebrated it.17 But the Court 

9. U.S. CONST. amend. XIV, 3 1 ("No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States . . . 
3. 

10. The Slaughter House Cases, 83 U.S. (16 Wall.) 36 (1873); see also Kimberly 
C. Shankman & Roger won, Reviving the Privileges or Immunities Clause to Redress 
the Balance Among States, Individuals, and the Federal Government, 3 TM. REV. L. 
& POL. 1 (1998) (spirited argument for resurrection). 

11. See Saenz v. Roe, 119 S. Ct. 1518, 1525-27 (1999) (holding that lower wel- 
fare benefits for recent migrants to a state violates the right to travel-a privilege 
or immunity of federal citizenship); see &o infia text accompanying notes 109-10. 

12. U.S. CONST. art. I, 8 10. 
13. Home Bldg. & Loan Ass'n v. Blaisdell, 290 ,U.S. 398, 435 (1934) (upholding 

Depression-era mortgage foreclosure moratoria by reading the sovereign's emergency 
powers into contracts "as a postulate of the legal order"). As subsequent cases dem- 
onstrate, the Court "has rewritten the contract clause, by inserting the word 
'unreasonably' before 'impairing' and by adopting a radically undemanding definition 
of 'reasonableness." Chicago Bd. of Realtors, Inc. v. Chicago, 819 F.2d 732, 743 .(7th 
Cir. 1987) (Posner, J., concurring) (citing National Soc'y of Profl Eng'rs v. United 
States, 435 U.S. 679, 687-88 (1978)). 

14. See discussion infia Part III.B.1. 
15. See, e.g., John A. Humbach, A Unihing Theory for the Just-Compensation 

Cases: Takings, Regulation and Public Use, 34 RUTGERS L. REV. 243, 244 (1982) (de- 
scribing takings as "a farrago of furnblings which have suffered too long from a sur- 
feit of deficient theories"); Carol M. Rose, Mahon Reconstructed: Why the Takings 
Issue is Still a Muddle, 57 S. CAL. L. REV. 561 (1984); Susan Rose-Ackerman, 
Against Ad Howry, 88 COLUM. L. REV. 1697, 1711 (1988) (stating that takings is a 
question to which a comprehensive answer is "sorely needed"); Joseph L. Sax, Tak- 
ings and the Police Power, 74 YALE L.J. 36, 37 (1964) (describing takings as "a wel- ' 
ter of c o d i n g  and apparently incompatible results"). 

16. In Eastern Enterprises, Justice Kennedy described the area as "among the 
most litigated and perplexing in current law. Eastern Enters. v. Apfel, 524 U.S. 498, 
641 (1998) (Kennedy, J., concumng and dissenting). He also quoted Justice 
Brennan's observation that the problem is of "considerable difficulty," Penn Cent. 
Transp. Co. v. City of New York, 438 U.S. 104, 123 (19781, and then-judge 
Rehnquist's observation that the Court's inquiry must be "essentially ad hoc," Kaiser 
Aetna v. United States, 444 U.S. 164, 175 (1979). 

17. E.g., Dolan v. City of Tigard, 512 U.S. 374, 392 (1994) ("We see no reason 
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has been unwilling to vindicate those rights through a coherent 
theory. Such a theory wodd consider whether there has been an 
unconstitutional &privation of the pjroperty of an individual. 
This examination wodd be antecedent to the analysis of wheth- 
er there has been an uncompensated taking of property. The 
Takings Clause is predicated, &r all, on the requirement that 
the sovereign pay for that which it has lawfully acquired for its 
own use. Together, the Substantive Due Process and Takings 
Clauses would protect property rights against the won@ de- 
privation of property rights and the wronghl deprivation of 
compensation for property. nights legitimately taken, re- 
spectively. 

The Court's 1998 decision in Eastern Enterprises v. Apfells 
vividly illustrates the central role of fairness in property rights 
cases and the need for antecedent analysis of whether the initid 
deprivation of property was justified. At least with respect to the 
issue of retroactivity, five of the Justices agreed that the "natu- 
ral home"lg for such inquiry is the Due Process Clause. The 
other four Justices not only refused to consider a due process 
analysis, but also would justify that refusal by extending the 
already-overburdened Takings Clause to encompass governmen- 
tal actions not involving a specific property right or intere~t.~' 

The Supreme Court's recent decision in City of Monterey v. 
Del Monte Dunes at Monterey, Ltd.21 affirms the crucial role of 
fairness in adjudicating the constitutionality of land use restric- 
tions highlighted in Eastern Enterprises. Del Monte Dunes leaves 
unresolved critical aspects of the Court's 1994 decision in Dolan 
v. City of Tigardn and parries the Solicitor General's forceful 

why the Takings Clause of the Fitth Amendment, as much a part of the Bill of 
Rights as the First Amendment or Fourth Amendment, should be relegated to the 
status of a poor relation . . . "); United States v. James Daniel Good Real Property, 
510 U.S. 43, 61 (1993) (Tndividual freedom finds tangible expression in property 
rights."); Lynch v. Household Fin. Corp., 405 U.S. 538, 552 (1972) ("Property does 
not have rights. People have rights. . . . In fact, a fundamental interdependence 
exists between the personal right to liberty and the personal right in property. Nei- 
ther could have meaning without the other. That rights in property are basic civil 
rights has long been recognized."). 

18. 524 U.S. 498 (1998). 
19. Eastern Enters., 524 U.S. a t  556 (Breyer, J., dissenting). 
20. Id. a t  522-23. 
21. 526 U.S. 687 (1999). See infm text accompanying note 313. 
22. 512 U.S. 374 (1994). See infra: Part V.E. 
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demand that the Court explicate its "substantially advance" test 
in Agim v. City of T i b ~ r o n . ~ ~  Concentrating on the issues and 
analysis in Eastern Enterprises as a starting point, this Article 
sketches the benefits that might result from a renewed supple- 
mentation of the Takings Clause by the Due Process Clause in 
resolving property rights issues. As the Supreme Court has 
recently reiterated, it has "rejected the view that the applicabili- 
ty of one constitutional amendment pre-empts the guarantees of 
another."" 

This Article advocates increased recognition of-the need for 
discerning whether governmental restrictions on private proper- 
ty is legitimate under due process principles apart from the 
issue of compensation under the Takings Clause. Such an exam- 
ination of governmental means and ends must occur through the 
lens of meaningfbl judicial scrutiny.25 

A. Factual Background 

In Eastern Enterprises v. Apfel,2s petitioner Eastern Enter- 
prises ("Eastern") challenged the Coal Industry Retiree Health 
Benefit Act of 1992 (the Coal Act or the "Act")n as violating the 
Due Process and Takings Clauses of the Fifth Amendment. The 
Act established a mechanism for funding health care benefits for 
coal industry retirees and their dependents.% 

Coal operators and the United Mine Workers of America 
(WMWA") had entered into the National Bituminous Coal Wage 
Agreement of 1947 (the "1947 NBCWA"), providing that opera- 
tors would pay fixed royalties from which plan trustees could 
provide various benefits." Disagreements over benefits led to 
the creation of a 1950 NBCWA, establishing a new multi-em- 

23. 447 U.S. 255, 260 (1980). 
24. United States v. James Daniel Good Real Property, 510 U.S. 43, 49 (1993). 
25. See discussion infk Part N.B.2.a. 
26. 524 U.S. 498 (1998). 
27. 26 U.S.C. 55 9701-9722 (1994 & supp. m 1997). 
28. Emfern Enters., 524 U.S. at 504. 
29. Id. at 505-06. 
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ployer trust, the 'Wnited Mine Workers of America Welfare and 
Retirement Fund of 1950 (1950 W&R Fund)."30 Signatory oper- 
ators agreed to pay a thirty-cents-per-ton royalty on coal pro- 
duced, on a "several and not joint" basis, for the duration of the 
1950 agreement.31 In 1974, an amended plan (the "1974 
NBCWA") for the first time expressly provided that there would 
be retiree and dependent health benefits.32 Royalties were still 
fixed, and operators were not liable beyond the life of the agree- 
m e ~ ~ t . ~ ~  

However, declining coal production, the retirement of a 
generation of miners, and accelerating medical costs caused 
serious financial problems for the funds and caused operators to 
withdraw, leaving the remaining signatories to absorb increas- 
ing I$, ensuing 1978 NBCWA obligated signatories to 
make sufficient payments to maintain benefits, and an "ever- 
green" clause obligated them to contribute as long as they re- 
mained in the coal business, regardless of whether they signed a 
subsequent agreement.35 Despite these changes, costs continued 
to rise; operators continued to abandon the plan; there was sig- 
nificant labor unrest; and by 1990, the 1950 and 1974 Benefit 
Plans had a deficit of about $110 million, with expenses continu- 
ing to exceed revenues.36 

a result of these developments, a commission appointed 
by the Secretary of Labor recommended that "'a statutory obliga- 
tion to contribute to the plans should be imposed on current and 
former signatories to the [NBCWA],' but [the commission] dis- 
agreed about 'whether the entire [coal] industry should contrib- 
ute to the resolution of the problem of orphan  retiree^.'"^' Ulti- 
mately, Congress passed the Coal Act, which "purported 'to 
identify persons most responsible for [I950 and 1974 Benefit 
Plan] liabilities in order to stabilize plan funding and allow for 
the provision of health care benefits to . . .  retiree^.'"^' The Coal 

30. Id. at 506. 
31. Id. 
32. Id. at 509. 
33. Eastern Enters., 524 U.S. at 509. 
34. Id. at 510. 
35. Id. 
36. Id. at 511. 
37. Id. at 512. 
38. Eastern Enters., 524 U.S. at 514. 
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Act required plans to be financed by annual premiums assessed 
against 'signatory coal operators,' i.e., coal operators that signed 
any NBCWA or any other agreement requiring contributions to 
the 1950 or 1974 Benefit Plans. Any signatory operator who 
'conducts or derives revenue from any business activity, whether 
or not in the coal industry,' may be liable for those premiums.39 

Eastern was organized as a Massachusetts business trust in 
1929 and still is "in business," although not as a coal operator. 
Eastern had completed a transfer of its coal-related operations 
to a subsidiary, Eastern Associated Coal Corp. ("EACC") by the 
end of 1965 in exchange for EACC stock.q0 EACC had agreed to 
assume Eastern's coal-related liabilitie~.~~ At the time, the 1950 
W&R Fund had a positive balance of over $145 million?2 When 
E a s h  sold its EACC stock in 1987, the 1950 and 1974 Benefit 
Plans reported surplus assets totaling over $33 million.43 

Pursuant to the Coal Act, the Commissioner of Social Secu- 
rity assigned to Eastern the obligation for premiums for benefits 
"respecting over 1,000 retired miners who had worked for the 
company before 1966."44 This was based on Eastern's status as 
the pre-1978 signatory operator for whom the miners had 
worked for the longest period of time. Eastern's premium for a 
twelve-month period exceeded $5 million.& The parties estimat- 
ed that Eastern's cumulative payments under the Act would be 
on the order of $50 to $100 million.46 

Eastern sued for a declaratory judgment and an injunction, 
asserting that the Coal Act, either on its face or as applied, 
violates substantive due process and constitutes a taking of its 
property in violation of the Fifth Amendment?' 

39. Id 
40. Id at 516. 
41. Id 
42. Id. 
43. Eastern Enters., 524 U.S. at 516-17. 
44. Id at 517. 
45. Id 
46. Id at 529. 
47. Id at 517. 
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13. T h  Judgment 

The Supreme C o d  divided five-to-four in holding that the 
Coal Act's contribution requirement was unconstitutional as 
applied to 

Justice O'Comor's plurality opinion, in which Chief Justice 
Rehnquist and Justices Scalia and Thomas joined, declared: 

Our decisions . . . have left open the possibility that legislation 
might be unconstitutional if it imposes severe retroactive liability 
on a limited class of parties that could not have anticipated the 
liability, and the extent of that liability is substantially dispropor- 
tionate to the parties' experience. 

* * * 
We believe that the Coal Act's allocation scheme, as applied to 
Eastern, presents such a case:' 

The plurality60 and Justice Kennedfl stressed that East- 
ern departed from the coal industry before benefit expectations 
rose and before plan knding fell. Justices Stevens, Souter, 
Ginsburg and Breyer joined in two dissenting opinions in which 
Justice Stevens stressed that Eastern had been party to an 
"implicit understanding" regarding benefits,s2 and Justice 
Breyer emphasized that Eastern's burden had been moderated 
by other aspects of the Coal Act and was deserved.* 

48. Eastern Enters., 524 U.S. a t  503. 
49. I d  at  528-29. 
50. I d  a t  530. 
(Mhile  Eastern contributed to the 1947 and 1950 W&R Funds, i t  ceased its 
coal mining operations.in 1965 and neither participated in negotiations nor 
agreed to make contributions in connection with the Benefit Plans under the 
1974, 1978. or subsequent NBCWA's. It is the latter agreements that first 
suggest an industry commitment to the funding of lifetime health benefits for 
both retirees and their family members.). 
51. Id. at  550 (Kennedy, J., concumng in judgment and dissenting in part) 

("Eastern was once in the coal business and employed many of the beneficiaries, but 
it was not responsible for their expectation of lifetime health benefits or for the per- 
ilous financial condition of the 1950 and 1974 plans. . . ."). 

52.' Id. at  551 (Stevens, J., dissenting) 
([Tlhere was an implicit understanding on both sides of the bargaining table 
that the operators would provide the miners with lifetime health benefits. It 
was this understanding that kept the mines in operation and enabled Eastern 
to earn handsome profits before it transferred its coal business to a wholly 
owned subsidiary in 1965.). 
53. Eastern Enters., 524 U.S. a t  560-61 (Breyer, J., dissenting) (asserting that 
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In addition to the issue of retroactivity, the Court's decision 
and opinions in Easkrn Enterprises implicate other constitution- 
al protections for property rights. One is the Ex Post Facto 
ClauseYM which for two centuries has been held applicable to 
criminal prosecutions only,& but which Justice Thomas, in his 
short Eastern Enterprises concurrence, suggests should be reex- 
amined.68 Another is the Contract Clause, which the Court re- 
cently has touched upon in United States v. Winstar Corp., 67 

where it addressed the federal government's own contractual 
obligations. 

C. The Court's Takings us. Due Process Split 

While the Court in Eastern Enterprises split five-to-four on 
the judgment, it also split five-to-four in discerning the provision 
of the Constitution under which the case should have been ana- 
lyzed. Justice O'Connor's plurality opinion, joined by Chief Jus- 
tice Rehnquist and Justices Scalia and Thomas, deemed the Act 
unconstitutional under the Takings Cla~se.'~ Justice Breyer's 
dissent, joined by Justices Stevens, Souter and Ginsberg, 
deemed the Act constitutional under the Due Process Clau~e.'~ 
Justice Kennedy, concurring in the judgment and dissenting in 
part, deemed the Act unconstitutional under the Due Process 
Clause.w Thus, the plurality plus Justice Kennedy judged the 
Act unconstitutional as applied, but the dissent plus Justice 
Kennedy constituted a majority for a due process analysis. 

There is asymmetry in the process by which the Justices 
reached their conclusions. Justice Kennedy's swing opinion61 

Eastern's obligation ran only with respect to miners it had employed, that it had 
created expectations, albeit not contractually enforceable, of retiree medical benefits, 
and that poor care from company doctors in company towns had made retiree health 
care an important issue since before the 1940s). 

64. U . S . C 0 ~ ~ r . a r t . I , ~ 9 , c l . 3 .  
55. Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798). 
56. Eastern Enters., 524 U.S. at 539. (Thomas, J., concurring). 
57. 518 U.S. 839 (1996). 
58. Eastem Enters., 524 U.S. at 553. 
59. Id. at 558. 
60. Id. at 568. 
61. Id. 
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and Justice Breyer's dissente2 both argue (1) that a Due Process 
analysis is correct and (2) that a Takings Clause analysis is 
incorrect. 

The Kennedy swing opinion notes that since the Coal Act's 
constitutionality "appears to turn on the legitimacy of Congress' 
judgment rather than on the availability of compensation. . . 
the more appropriate constitutional analysis arises under gener- 
al due process pnin~iples.~ F ~ h e m o r e ,  Kennedy believes the 
plurality's Takings Clause analysis to be "incorrect and quite 
unnecessary fbr decision of the casem Justice Breyer asserts 
not only that the issue of retroactive liability "finds a natural 
home in the Due Process Clause,"65 but also that he "agree[sl 
with Justice Kennedy that the plurality views this case through 
the wrong legal lens. The Constitution's Takings Clause does not 

Justice O'Connor7s plurality opinion argues (1) that a Tak- 
ings Clause analysis is correct and (2) that a Due Process Clause 
analysis need not be considered." On the first point, she states: 

That Congress sought a legislative remedy for what it perceived 
to be a grave problem in the funding of retired coal miners' health 
benefits is understandable; complex problems of that sort typical- 
ly call for a legislative solution. When, however, that solution 
singles out certain employers to bear a burden that is substantial 
in amount, based on the employers' conduct far in the past, and 
unrelated to any commitment that the employers made or to any 
injury they caused, the governmental action implicates fundamen- 
tal principles of fairness underlying the Takings Clause. Eastern 
cannot be forced to bear the expense of lifetime health benefits for 
miners based on its activities decades before those benefits were 
promised. Accordingly, in the specific circumstances of this case, 
we conclude that the Coal Act's application to Eastern effects an 

62. Id. at 553. 
63. Eastern Enters., 524 U.S. at 545 (Kennedy, J., concumng in judgment and 

dissenting in part). 
64. Id. at 539. 
65. Id. at 556 (Breyer, J., dissenting). 
66. Id at 554. 
67. Id. at 538 ("Because we have determined that the . . . allocation scheme 

violates the Takings Clause as applied to Eastern, we need not address Eastern's 
due process claim."). 
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However, "fimdamental fainiess" is much more closely asso- 
ciated with due process than with the Takings Clause, and it is 
unclear why the invocation should be of the Takings Clause, 
rather than of another provision of the Constitution. The unfair- 
ness in the sovereign seizing property without compensation 
sometimes resides in the lack of compensation and sometimes in 
the seizure itself. While it might be that "Plife is the art of 
drawing sufficient conclusions from insufficient premises,"'j9 
Justice O'Connor is not asserting that the lack of other modes of 
constitutional analysis drive us to the Takings Clause even 
though it is not M y  suitable. 

One might conjecture that this plurality response would be 
adequate were Justice Kennedy a lone dissenter or the case a 
trivial one. However, Eastern Enterprises is an important case, 
and Justice Kennedy's adherence to the dissent's due process 
argument relegates the OYConnor opinion to that of a plurality. 
As it stands, appellate and trial judges will have to interpret the 
meaning of Eastern Enterprises in light of the fact that five 
Justices adhere to a due process analysis and that five Justices 
hold the government's act unconstitutional. 

On the other hand, the Supreme Court has taught that 
"[wlhen a fragmented Court decides a case and no single ratio- 
nale explaining the result enjoys the assent of five Justices, 'the 
holding of the Court may be viewed as that position taken by 
those Members who concurred in the judgxhents on the narrow- 
est grounds. . . .'"70 This language was quoted by Court of Fed- 
eral Claims Judge Francis Allegra in describing Eastern Enter- 
prises as lacking any precedential value." However, Chief 
Judge Loren Smith has stated that in Eastern Enterprises "a 
majority of the Supreme Court held that a regulation must re- 
late to a specific interest for the Takings Clause to apply."72 

The United States Court of Appeals for the Third Circuit, in 

68. Eastern Enters., 524 U.S. at 537 (emphasis added). 
69. SAMUEL BUTLER, THE NOTE-BOOKS OF SAMUEL BUTLER 11 (Henry Festing 

Jones ed, Mitchell Ke~erley 1914). 
70. Marks v. United States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia 

428 U.S. 153, 169 n.15 (1976)). 
71. Commonwealth Edison Co. v. United States, 46 Fed. C1. 29, 39 (2000). 
72. Florida Rock Indus., Inc. v. United States, 45 Fed. C1. 21, 43 n.13 (1999). 
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Unity &a1 Estate Co. v. declared that "[tlhe splint- 
ered nature of the Court makes it dlifficult to &still a guiding 
principle from However, it added: "To the extent that 
Eastern embodies principles capable of broader application, we 
believe that due prwess analysis encompasses the relevant con- 
c e r n ~ . " ~ ~  

It is plausible that at least some judges will interpret Jus- 
tice Kennedy's opinion as representing the Court's view on this 
point, much as some leading academics have interpreted Justice 
Powell's swing opinion in Regents of the l%iuersity of California 
v. Bakke7(j as the Court's view on aflknative action in higher 
ed~cat ion .~~ 

The plurality opinion does observe that the Court's takings 
and due process analyses of legislation are "correlated to some 
extent."78 More importantly, however, it notes that "this Court 
has expressed concerns about using the Due Process Clause to 
invalidate economic legi~lation."~~ This, of course, is a delicate 
allusion to the haunting "specter" of l och~ t e r ,~~  a particular Vic- 
torian mel~drama"~' in which the "centerpiece in this tale of 
wickedness is LochPter v. New Y ~ r k . " ~ ~  Justice Breyer is more 
&re& 

Insofar as the plurality avoids reliance upon the Due Process 
Clause for fear of resurrecting Lochner v. New York and related 

73. 178 F.3d 649 (3d Cir. 1999). 
74. Unity Real Estate, 178 F.3d at  658. 
75. Id. a t  659. 
76. 438 U.S. 265, 269 (1978) (Powell, J., announcing judgment). 
77. See, e.g., Comment, Scholars' Reply to Professor Fried, 99 YALE L.J. 163, 

164, 166 (1989) (setting forth characterizations by 29 leading constitutional scholars 
of Powell's opinion as binding authority). But cf Alan J. Meese, Reinventing Baldce. 
in 1 GREEN BAG 381, 390 (1998) (compiling extensive authority that academics hold 
this view but concluding that Powell wrote "a quintessential advisory opinion?. 

78. Eastern Enters., 524 U.S. a t  537. 
79. Id (quoting Ferguson v. Skrupa, 372 U.S. 726, 731 (1963); Williamson v. 

Lee Optical of Olda., Inc., 348 U.S. 483, 488 (1955)). 
80. Lochner v. New York, 198 U.S. 45 (1905); see Cass R. Sunstein, Lochner's 

Legacy, 87 COLUM. L. REV. 873, 873 (1987) (characterizing Lochner as a "specter" 
that "has loomed over most important constitutional decisions"). 

81. James E. Fleming, Constructing the Substantive Constitution. 72 TDL L. 
REX. 211, 211-12 (1993). 

82. James W. Ely, Jr., Economic Due Process Revisited, 44 VAND. L. REV. 213 
(1991) (reviewing PAUL KENS, JUDICIAL POWER AND REFORM POLITICS: THE ANATOMY 
OF LOCHNER V. NEW YORK (1990) (citing Lochner, 198 U.S. 45)). 
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doctrines of "substantive due process," that fear is misplaced. As 
the plurality points out, an unfair .retroactive assessment of lia- 
bility upsets settled expectations, and it thereby undermines a 
basic objective of law itself.= 

As Justice Breyer suggests, "substantive due process" is not 
synonymous with "economic substantive due proce~s."~ Howev- 
er, the Supreme Co& has not indicated that its limitation of 
substantive due process to the protection of "fundamental" 
rightssS excludes all property interests. . For instance, reform 
legislation that stringently but prospectively reduces the avail- 
ability of tort damages would not come under the purview of the 
Takings or Contract Clauses. Yet,. in many cases, recovery for 
injuries may invoke "fundamental" property  interest^.^' 

The Supreme Court earlier had relied on the Due Process 
Clause for the protection of individual rights. There are consid- 
erable difficulties associated with its current Takings Clause 
jurisprudence. Eastern Enterprises .involves not specific property 
rights, but rather the imposition of ,a monetary burden that 
constitutes a general obligation. All of these factors make East- 
ern Enterprises a propitious occasion to reexamine the role that 
due process should play in property rights adjudication. 

Before considering an appropriate balance of the Takings 
and the Due Process Clauses, it: is usefid briefly to review the 
principal developments respecting constitutional protection for 
private property. 

83. Eastern Enters., 524 U.S. a t  557-58 '(Breyer, J., dissenting) (case references 
and citations omitted). 

84. See, e.g., National Paint & Coatings Ass'n v. City of Chicago, 45 F.3d 1124, 
1129 (7th Cir. 1995) (reiterating Judge kank Easterbrook's eviscerative literary 
style). 

85. See, e.g., Moore v. City of East Cleveland, 431 U.S. 494, 499-500 (1977) 
(holding that a zoning ordinance cannot preclude residence by an owner's family> 
Roe v. Wade, 410 U.S. 113, 163 (1973) (abortion rights). For a recent enumeration of 
many protected rights and a summary of due process methodology, see Washington 
v. Gluckeberg, 521 U.S. 702, 719 (1997). 

86. See Ronald J. Krotoszynski, Fundamental Property Rights, 85 GEO. L.J. 555, 
556 (1997). 
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tury, Zockean' ideas of government and revolution were accept- 
ed everywhere in America; they seemed, in fact, a statement of 
principles built into English constitutional tradition.*' 

Questions about the role that natural law should play in 
American jurisprudence were highlighted in the early Supreme 
Court case Calder v. Bull.% Justice Iredell's view that courts 
cannot enforce natural law over legislation prevailed over Jus- 
tice Chase's view that natural rights restricted the power of 
government. In keeping with this restraint, the Court held only 
two acts of the federal government unconstitutional fkom the 
time of its formation until the Civil War. These were Marbury v. 
Madisong7 and the ill-fated Dred Scott v. Sandford.* However, 
during this period there were relatively few federal restrictions 
on individual property or liberty rights. In Barron v. Mayor and 
City Council of Ba l t im~re ,~~  an 1833 case involving the taking 
of private property for public use without just compensation, the 
Court held that the Takings Clause and the rest of the Bill of 
Rights did not apply to the states. 

The Fourteenth Amendment, ratified in 1868, imposed 
sweeping constitutional burdens on the states. It precluded them 
from making and enforcing measures that "shall abridge the 
privileges or immunities of citizens of the United States."'"" It 
made the due process language of the Fifth Amendment applica- 
ble to the states.lO' It also mandated that no state shall "deny 
to any person within its jurisdiction the equal protection of the 
laws."lm 

The watershed interpretation of this new Amendment came 
four years later, in 1872. A group of butchers challenged a Loui- 

95. MAIER, supra note 92, a t  87; cf: John F. Hart, Colonial Land Use Law and 
Its Signiknce for Modern Takings Doctrine, 109 HARV. L. REV. 1252 (1996) (assert- 
ing that colonial legislators widely restricted private property for public good). 

96. 3 U.S. (3 Dall.) 386 (1798) (holding the constitutional Connecticut legislative 
setting aside of a probate decree). 

97. 5 U.S. (1 Cranch) 137 (1803) (striking down a section of the Judiciary Act). 
98. 60 U.S. (19 How.) 393 (1856) (holding the Missouri Compromise unconsti- 

tutional). 
99. 32 U.S. (7 Pet) 243 (1833). 

100. U.S. CONST. amend. 14, 5 1. 
101. Id ("nor shall any State deprive any person of life, liberty, or property, 

without due process of law . . . 3. 
102. Id 
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siana law granting a monopoly on the slaughter of animals in 
the New Orleans area to one slaughterhouse. In the Slaughter- 
House Cases,lo3 Justice Miller, writing for the five-to-four ma- 
jority, rejected the butchers' equal protection argument based on 
the view that Congress intended only to protect the newly-freed 
slaves, and the majority rejected their due process argument on 
the grounds that the Fourteenth Amendment required procedur- 
al due process only.104 Finally, Justice Miller noted that the 
first sentence of the Fourteenth Amendment provided that "[alll 
persons born . . . in the United States . . . are citizens of the 
United States, and of the state wherein they reside."lo5 This, 
Justice Miller reasoned, meant that the Privileges or Immunities 
Clause, referring to "citizens of the United States," had to per- 
tain only to aspects of national citizenship, such as free access to 
the Nation's seaports.lM These rights did not include engaging 
in the slaughtering business in New Or1eans.lo7 

A strong dissent by Justice Field, joined by Chief Justice 
Chase and Justices Bradley and Swayne, declared that the Con- 
stitution already protected the national citizenship rights enu- 
merated by the majority.lo8 Rather, the Fourteenth Amend- 
ment protected those privileges and immunities "which of right 
belong to the citizens of all free gove~n~nents."'~~ 

The grant, with exclusive privileges, of a right thus appertaining 
to the government [to build bridges, roads, etc.], is a very differ- 
ent thing &om a grant, with exclusive privileges, of a right to 
pursue one of the ordinary trades or callings of life, which is a 
right appertaining solely to the individual."' 

Furthermore, separate dissents by Justices Bradley"' and 
Swayne112 insisted that the state regulation deprived the 
butchers of their property right without due process of law, a 

83 U.S. (16 Wall.) 36 (1872). 
Slaughter House Cases, 83 U.S. (16 Wall.) at 80-81. 
Id. at 73 (quoting U.S. CONST. amend. 14. 5 1). 
Id. at 79. 
Id. 
Id. 
Slaughter House Cases, 83 U.S. at 98. 
Id. at 88. 
Id. at 111. 
Id. at 124. 
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practice in contravention of the Fourteenth Amendment. 
While the Privileges or Immunities Clause had remained 

dormant until the Court's new and intriguing decision in Saenz 
v. Roe,"' continued dissents from Justice Field, the influential 
treatise of Thomas M. Cooley,'" and pressures from a growing 
national business community argued for more federal protection 
of property rights."' These efforts started to bear fhit in 
Munn v. Illin~is,"~ where the Court stated that it was particu- 
larly appropriate to defer to state regulation of grain elevators 
since they were "affected with a public interest."ll' In Mugler 
v. Hirnsas,l18 the Court went on to consider a statute prohibit- 
ing the manufacture of alcoholic beverages that resulted in se- 
vere economic losses to the owner of a brewery. The Court up- 
held the statute as the view of the people of Kansas, as "ex- 
pressed by their chosen representatives," that prohibition should 
be imposed "to guard the commdty against the evils attending 
the excessive use of such liquors."llg 

The principle, that no person shall be deprived of life, liberty, or 
without due process of law, was embodied, in substance, 

in the constitutions of nearly all, if not all, of the States at  the 
time of the adoption of the Fourteenth Amendment; and it has 

113. 119 S. Ct. 1518 (1999) (striking down a state law denying welfare benefits 
to newly arrived residents in part on the ground that it denied them the 'Wird 
component" of the right to travel, consisting of the right elect to become permanent 
residents of and to be treated like other citizens of their new state of residence). 
Saenz, 119 S. Ct. a t  1525-26. The Court noted: "Despite fundamentally differing 
views concerning the coverage of the Privileges or Immunities Clause of the Four- 
teenth Amendment, most notably expressed in the majority and dissenting opinions 
in the Shughfer-House Cases, . . . it hae always been common gmund that this 
Clause protects the third component of the right to travel." Id at 1526-27 (citing the 
Slaughter-House Cases, 83 U.S. (16 Wall.) at .36 and quoting from Justice Miller's 
majority opinion, id a t  80, and Justice Bradley's dissent, id. a t  112-13). 

114. THOMAS M. COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 
WRICH REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE UNION (1868). 
Cooley encouraged an expansive reading of the Four&e'nth Amendment and "linked 
the Jacksonian principles of equal rights and opposition to special economic privileg- 
es with due p m s s  protection of property." JAMES W. ELY, JR., Infrodution to 
PaOPERTY RIGm IN THE AGE OF ENTERPRISE vii, xii (1997). 

115. See, e.g., RICHARD C. CORTNER, THE IRON HORSE AND THE C O N ~ O N :  
TIE RAILROADS AND THE TIUNSFORMATION OF THE FOURTEENTH AMENDMENT (1993). 

116. 94 U.S. 113, 126 (1876). 
117. Munn, 94 U.S. a t  126. 
118. 123 U.S. 623 (1887). 
119. Mugler, 123 U.S. at 662. 
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never been regarded as incompatible with the principle, equally 
vital, because essential to the peace and safety of society, that all 
property in this countqy is held under the implied obligation that 
the owner's use of it shall not be injurious to the community.'20 

Even as it upheld the statute, Mugler- served notice that the 
Court would decide the boundaryu1 between a state's police 
power and substantive economic rights, which the Constitution 
pr0te~ted.l~~ 

In 1890, in Chicago, Milwaukee &i St. Paul  Railway Co. v. 
M i a a e ~ o t a , ' ~ ~  the Court held that railroads had a due process 
right to judicial review of rate regulations to ensure that they 
could achieve a fair return on their investments. Seven years 
later, in Allgeyer v. L o u i ~ i a n a , ' ~ ~  a case with a narrow 
holding12' but extensive dicta, the Court noted that "liberty" as 
protected by the Fourteenth Amendment transcended freedom 
from physical restraink 

m e  think the statute is a violation of the Fourteenth Amend- 
ment of the Federal Constitution, in that it deprives the defen- 
dants of their liberty without due process of law. The statute 
which forbids such act does not become due process of law, be- 
cause it is inconsistent with the provisions of the Constitution of 
the Union. The liberty mentioned in that amendment means not 

120. Id. a t  665. 
121. Id. a t  661 ("It does not a t  all follow that every statute enacted ostensibly 

for the promotion of these ends, is to be accepted as a legitimate exertion of the 
police powers of the State."). 

122. It is interesting to observe that none of this set well with Justice Holmes, 
who much later privately confided that he found Justice Harlan's opinion in Mugkr 
to be "pretty fishy." hfARK L. POLL4X, GRAND THEFT AND PETTY LARCENY: PROPERTY 
RrGHTs IN AMERICA 78 (1993) (quoting letter to Harold J. Laski, Jan. 13, 1923, re- 
printed in 1 THE HOLMES-LASKI LETTERS 473 (1953)). Holmes, being cynical about 
the whole matter, confided that tests employed to distinguish police power regulation 
from compnsable takings were simply a matter of 'determining a line between 
grabber and grabbee that turns on the feeling of the community." Id. (quoting letter 
to Harold J. Laski, Oct. 23, 1926, reprinted in 2 R I E  HOLMES-LASKI LE?TERS 888 
(1953)). 

123. 134 U.S. 418 (18W). 
124. 165 U.S. 578 (1897). 
125. The Court struck down a state law prohibiting anyone from giving effect to 

insurance policies on property located in Louisiana by companies not complying in 
all respects with Louisiana law. Allgeyer, 165 U.S. a t  593. It held that the state had 
no jurisdiction over contracts made outside the state with foreign corporations. Id. a t  
592-93. 
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only the right of the citiien to be free from the mere physical re- 
straint of his person, ai by incarceration, but the term is deemed 
to embrace the right of the citizen to be free in the enjoyment of 
all his faculties; to be free to use them in all lawful ways; to live 
and work where he will; to earn his livelihood by any lawful call- 
ing; to pursue any livelihood or avocation, and for that purpose to 
enter into all contracts which may be proper, necessary and es- 
sential to his carrying out to a successful~conclusion the purposes 
above menti~ned.~ 

Subject to this limitation, the Court acknowledged the "right of 
the State to enact such legislation in the legitimate exercise of 
its police or other powers as to it may seem p r ~ p e r . " ~  

While economic substantive due process often is maligned as 
siding with business against workers, minorities and others less 
well off, in fact there was no concerted effort to protect business 
against economic and social legi~lat ion.~ Courts employed 
substantive due process to sustain ,more statutes than they 
struck downm Neither the Slaughter-House Cases, in which 
due process was employed to atteinpt to invalidate a monopoly, 
nor AZlgeyer, which struck down protective business legislation, 
wuld be characterized as "'choosing sides' with the propertied a t  
the expense of the pennile~s."'~~ Likewise, despite an overshad- 
owing by the decisions involving industrial strife, most cases did 
not f i t  that mold, and many overturned occupational entry or 
licensing restrictions. These decisions gave immigrants and the 
poor the opportunity to compete with established businesses in 
the marketpla~e.'~' 

The Due Process Clause accomplished such good in Buchan- 
an v. W~rley,"~ where the Court found residential racial segre- 
gation ordinances unconstitutional. It distinguished its support 

126. Id. at 589. 
127. I d  at 591. 
128. See JAMES W. ELY, JR., THE CHIEF JUSTICESHIP OF MEWLLE W. FULLER, 

1888-1910, at 74-75 (1995) (referring to the period of Fuller's tenure). 
129. See David Currie, The Constifufion in the Supreme Court: Tire hfec t i on  of 

Economic Interests, 1889-1910, 52 U. CHI. L. REV. 324, 381 & n.341 (1985). 
130. Herbert Hovenkamp, The Political Economy of Substantive Due Process, 40 

STAN. L: REV. 379, 387-88 (1988). 
131. Id. at 388-90 (citing cases). 
132. 245 U.S. 60 (1917). 
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for "separate but equail" railway coaches in PZes~y,'~ since here 
the issue was one of state interference with a purchaser's con- 
tract to buy a home. The Buchnan Court noted: 

We think this attempt to prevent the alienation of the property in 
question to a person of color was not a legitimate exercise of the 
police power of the State, and is in direct violation of the funda- 
mental law enacted in the Fourteenth Amendment of the Consti- 
tution preventing state intederence with property rights except 
by due process of law.lS4 

The result was a great impediment to the spread of de jure 
housing segregation and an expansion of housing and economic 
opportunity.13s 

Nevertheless, with the rise of large-scale businesses and 
then the Great Depression, charges that substantive due process 
represented class interests grew. Congress passed redistributive 
legislation, and finally, the Justices were induced to sustain it. 

2. The New Deal Revolution.-In 1934, in Nebbia v. New 
PTork,'?the Court opined that "a state is free to adopt whatev- 
er economic policy may reasonably be deemed to promote public 
welfare." In 1937, in West Coast Hotel v. Parrish,13' the Court 
sustained a state minimum wage law for women over a substan- 
tive due process objection, thus o v e d i n g  its fourteen-year-old 
precedent in Adkim v. Children's Ho~pital. '~~ Finally, in 1938, 
United States v. Carolem Products Co.13' established the now- 
familiar dichotomy between general economic and social legisla- 
tion, on the one hand, and legislation protecting "hndameneal" 
rights and protected classes, on the other.14" This decision con- 

133. Plessy v. Ferguaon, 163 U.S. 537 (1896). 
134. Buchanan, 245 U.S. a t  82. 
135. See David E. Bernstein, Philip Sober Contrulling Philip Drunk: Buchanan v. 

Warley in Historical Perspective, 51 VAND. L. REV. 797, 859 (1998). 
136. 291 U.S. 502, 537 (1934) (upholding state regulatory scheme for milk pro- 

duction). 
137. 300 U.S. 379 (1937). 
138. 261 U.S. 525 (1923). 
139. 304 U.S. 144 (1938). 
140. In its famous Tootnote 4," the opinion went on to state that "[tlhere may be 

narrower mope for operation of the presumption of constitutionality when legislation 
appears on its face to be within a specific prohibition of the Constitution, such as 
those of the first ten amendments, which are deemed equally specific when held to 
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solidated the Justices' repudiation of substantive due process. It 
also, in Professor Ackerman's words, "brilliantly endeavored to 
turn the Old Court's recent defeat into a judicial victory" by 
turning &om property and contract to making "the ideals of the 
victorious activist Democracy serve as a primary foundation for 
constitutional rights in the United States.""' 

Justice Stone declared that "regulatory legislation affecting 
ordinary commercial transactions is not to be pronounced uncon- 
stitutional- unless . . . it is of such a character as to preclude the 
assumption that it rests upon some rational basis within the 
knowledge and experience of legislators."'* The impact of this 
on property rights was plain. Euclid departed from the Lockean 
tradition, in which property was central to individual liberty by 
permitting a wide range of local land controls. Carolene Products 
suggested more fimdamentally that property rights were less 
intrinsically deserving and therefore "much more subject to 
governmental intrusion than the rights that more directly safe- 
guard political liberty and equality to insulated minority 
groups."'* 

The "ideals of the victorious activist Democracy" were em- 
bodied in footnote four, the "most celebratedn'* footnote in con- 
stitutional law. In three paragraphs, Justice Stone outlined a 
higher degree of scrutiny for legislation that was facially viola- 
tive of the Bill of Rights, restrictive of political processes that 
might repeal undesirable legislation, and directed a t  "discrete 
and insular minoritie~."'~~ While nominally substituting a "pro- 
cess for a substantive one, footnote four has been de- 

be embraced within the Fourteenth. . . . " Camlene Products, 304 U.S. at 152-53 
n4. 

141. Bruce A. Ackerman, Beyond ~arolene Products, 98 W v .  L. REV. 713, 714- 
15 (1985). 

142. Carolene Products, 304 U.S. at 152. 
143. Carol M. Rose, Property Rights, Regulutory Regimes and the New Takings 

Jurisprudenc& Evolutionary Approach, 57 TENN. L. REV. 577, 580 (1990) (cita- 
tions omitted). 

144. Lewis Powell, Carolene Products Revisited, 82 COLUM. L. REV. 1087 (1982); 
cfi Kovacs v. Cooper, 336 U.S. 77, 90-91 (1949) (Frankfurter, J., concurring) ("A 
footnote hardly seems to be an appropriate way of announcing a new constitutional 
doctrine. . . . 7. 

145. Carolene Products, 304 U.S. at 152-53 n.4. 
146. See JOHN HART ELY, DEMOCRACY AND DISTRUST (1980) (advocating the 

 cod^ mle in enhancing democratic processes). . 
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scribed both by skepticsM7 and fiends14' as more accurately 
substituting one set of preferred rights for another. 

B. The Ascendancy of the Takings Clause 

In recent years the Supreme Court has applied the Four- 
teenth Amendment's Due W.ocess clause to the states as though 
it incorporated the Fifth Amendment's Takings C1a~se. l~~ In 
general, the Court also has recharacterized and limited access to 
the substantive due process roots of constitutional property 
protection. 

I. The Recharacterization of Past Precedent.-The plurality 
opinion in Eastern Enterprises v. tfpfell5' quotes Justice 
Chase's opinion in Calder v. not in its usual context of 
supporting natural rights or due process, but rather for the 
proposition that "economic regulation . . . may . . .* effect a tak- 
ing."la2 This indicates the tendency of the Court to 
recharacterize past fundamental rights jurisprudence into a 
Takings Clause analysis. 

In 1872, in Pumgelly v. Green Bay Co., the Supreme Court 
deemed it "well settled" that the Takings Clause "is a limitation 
on the power of the Federal government, and not on the 
States."ls3 Fiflteen years later, in Chicago, Burlington & Quincy 

147. E.g., United States v. Carlton, 512 U.S. 20, 41-42 (1994) (Scalia, J., concur- 
ring in the judgment) (The picking and choosing among various rights to be accord- 
ed 'substantive due process' protection is alone enough to arouse suspicion; but the 
categorical and inexplicable exclusion of so-called 'economic rights' (even though the 
Due Process Clause explicitly applies to 'property') unquestionably involves 
policymaking rather than neutral legal analysis."). 

148. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 769 (2d ed. 1988) (re- 
counting that after 1937, "the basic relation between federal judges and political bod- 
ies has continued, without real interruption, to be one in which general constitution- 
al principles are regularly invoked to strike down governmental choices"). 

149. See, e.g., Keystone Bituminous Coal Ass'n. v. DeBenedictis, 480 U.S. 470, 
481 n.10 (1987). 

150. 524 U.S. 498 (1998). 
151. 3 U.S. (3 Dall.) 386 (1798). See supm text accompanying note 91. 
152. Eastern Enters., 524 U.S. a t  523 (quoting Calder. 3 U.S. a t  388 (Chase, J.) 

("'It is against all reason and justice' to presume that the legislature has been en- 
trusted with the power to enact 'a law that takes property from A and gives it to 
B")). 

153. 80 U.S. (13 Wall.) 166, 177 (1872). 
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Railroad v. City of Chicago,'" the Court held that states may 
not take private property for public use without just compensa- 
tion, but the theory was substantive due process (albeit viewed 
in retrospect as a forerunner of incorporation). 

In his dissent in Dolan v. City of Tigard,'= Justice Stevens 
asserted that Chicago, Burlington & Quincy Railroad "applied 
the same kind of substantive due process" as gave rise to 
Lochner.lSB He noted that "[llater cases have interpreted the 
Fourteenth Amendment's substantive protection against uncom- 
pensated deprivations of private property by the States. as 
though it incorporated the text of the Fifth Amendment's Tak- 
ings Cla~se."'~~ While finding "nothing problematic" about this 
practice in cases involving the "actual physical invasion" of pri- 
vate property,lS8 he added: 

Justice Holmes charted a significant new course, however, when 
he opined that a state law making it "commercially impracticable 
to mine certain coal" had "very nearly the same effect for consti- 
tutional purposes as appropriating or destroying it." Pennsylvania 
Coal Co. v. Mahon [260 U.S. 393 (192211. . . . The so-called 
"regulatory takingsn doctrine that the Holmes dictum kindled has 
an obvious kinship with the line of substantive due process cases 
that Lochner exemplified. Besides having similar ancestry, both 
doctrines are potentially open-ended sources of judicial power to 
invalidate state economic regulations that Members of this Court 
view as unwise or 

154. 166 U.S. 226, 236 (1897) 
(mf, as this court has adjudged, a legislative enactment, assuming arbitrarily 
to take the propertj. of one individual and give it to another individual, would 
not be due process of law as eqjoined by the Fourteenth Amendment, it must 
be that the requirement of due process of law in that amendment is applica- 
ble to the direct appropriation by the State to public use and without compen- 
sation of the private property of the citizen. The legislature may prescribe a 
form of procedure to be observed in the taking of private property for public 
use, but it is not due process of law if provision be not made for compensa- 
tion.). 

155. 512 U.S. 374, 405 (1994) (Stevens, J., dissenting) (asserting that shifting the 
burden to municipalities to justify administrative exactions from landowners repre- 
sented a "resurrection of a species of substantive due process analysis"). 

156. Dolan, 512 US. a t  406. 
157. Id. at 406. 
158. Id  (citing Loretto v. ~ e l e ~ r o m ~ t e r  Manhattan CATV Corp., 458 U.S. 419, 

427-33 (1982); Kaiser Aetna v. United States, 444 U.S. 164, 178-80 (1979)). 
159. Id  a t  406-07 (quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 414 
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Chief Justice Rehnquist responded for the Court that "there 
is no doubt that later cases have held that the Fourteenth 
h e n b e n t  does make the Takings Clause of the Fifth Amend- 
ment applicable to the States. . . . Nor is there any doubt that 
these cases have relied upon Chicago, B. B Q. R.R. Co. v. Chica- 
go . . . to reach that resdt."16' %hnquist did not directly ad- 
dress Stevens' distinction between physical and regulatory Lak- 
ings. While BolQn is not Lochmi-, the physical invasion standard 
provides a near bright-line de."' When the Court goes beyond 
that standard, it implicitly has to decide the baseline of property 
rights that the Fifih and Fourteenth Amendments protect. This 
judicial  override of legislat ive power c rea tes  a 
"countemajoritarian difficulty" that is the central facet in tak- 
ings law for judges and critics alike.162 

There has been general agreement with Justice Stevens' 
obser~ation'~~ that Wolmes "charted a significant new coursen 
in Pennsylvania C0a1.l~~ However, the case can be seen as an 
incremental extension of Contract and Due Process Clause juris- 
pmden~e. '~~ As Holmes saw the central issue: "As applied to 
this case the statute is admitted to destroy previously existing 
rights of property and contract. The question is whether the 

(1922) (internal citation omitted)). 
160. Id. a t  384 n.5. 
161. While Justice Stevens cited Loretto approvingly, supm note 158, there is 

some problem in justifying the requirement for compensation when an ordinance 
mandates that a landlord allow a cable company to install a bread box-sized junction 
box on a roof and yet there is lack of such a requirement that the landlord must 
install large racks of mailboxes in the lobby. See Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U.S. 419, 448-49 (1978) (Blackmun, J., dissenting). 

162. See ALMANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME 
COURT AT THE BAR OF POLITICS 16 (1962); Barry Friedman. The History of the 
Countermajoritarian Difjiculty, Part One: The Road to Judicirrl Supremacy, 73 N.Y.U. 
L. REV. 333, 334 (1998) (describing countermqjoritarian dificulty as ?he central 
obsession of modem constitutional scholarship"). 

163. Dolan v. City of Tigard, 512 U.S. 374, 406-07 (1994). See supm text accom- 
panying note 159. 

164. See, e.g., Jed Ruhnfeld, Usings, 102 YALE L.J. 1077, 1086 (1993); supm text 
accompanying note 159. 

165. See, e.g., Robert Brauneis, "The Foundation of Our 'Regulutory Takings' Ju- 
risprrrdence'? The Myth and Meaning of Justice Holmes's Opinion in Pennsylvania 
Coal Co. v. Mahon, 106 YALE L.J. 613, 666 (1996). 
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police power can be stretched so far."'66 

2. Eastern Enterprises and Non-Specific Property.-The 
Eastern Enterprises plurality conclusion that the financial bur- 
den created by the Coal Act constitutes a taking would take a 
giant step towards expanding the subject matter of the Takings 
Clause to encompass claims which are unconnected with any 
specific parcel of land or other tangible or intangible asset. As 
Justice Kennedy noted: 

The plurality opinion would throw one of the most difficult and 
litigated areas of the law into confusion, subjecting States and 
municipalities to the potential of new and unforeseen claims in 
vast amounts. The existing category of cases involving specific 
property interests ought not to be obliterated by extending regu- 
latory takings analysis to the amorphous class of cases embraced 
by the plurality's opinion today.ls7 

Furthermore, as Justice Breyer wondered: "If the Clause 
applies when the government simply orders A to pay B, why 
does it not apply when the government simply orders A to pay 
the government, i.e., when it assesses a tax?"16' Indeed, the 
plurality opinion is a considerable step towards judicial receptiv- 
ity to the argument that the Takings Clause requires courts to 
enjoin any governmental program that redistributes wealth.lBS 
Obviously, that is not the path that the plurality intends, but it 
is ironic that it should put these issues in play. Regardless of 
continual warnings about the resurgence of Lochner,170 the 
contemporary Court's property rights cases have targeted only a 
few categories of governmental regulations and not its principal 
redistributive progra~ns.'~' As Judge Posner has noted, "[tlhe 

166. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922). 
167. Eastern Enters., 524 U.S. a t  642 (Kennedy, J. concurring in the judgment 

and dissenting in part). 
168. I d  a t  556 (Breyer, J., dissenting). 
169. A small p u p  of scholars has advocated just this approach. See, e.g., RICH- 

ARD k EPSTEIN, TAKING% PRNATE PROPERTY AND THE POWER OF EMINENT DO- 
281 (1985) (The New Deal is inconsistent with the principles of limited government 
and with the constitutional provisions designed to secure that end."); Gary Lawson, 
The Rise and Rise of the Administrative State, 107 HARV. L. REV. 1231, 1231 (1994) 
('The postiNew Deal administrative state is unconstitutional, and its validation by 
the legal system amounts to nothing less than a bloodless constitutional revolution."). 

170. See infra text accompanying note 218. 
171. See Molly S. McUsic, The Ghost of Lochner: Modern Takings Doctrine and 
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Court is not about to cut the welfme state down to size by in- 
validating unreasonable economic reg~lation."'~~ 

It is more likely that the Takings Clause's gain in subject 
matter applicability would be more than offset by an additional 
loss of coherence. To give one concrete example, treating a gen- 
eral exaction pertaining to no specific asset as the "numerator" 
in a Takings Clause case could well lead to a determination that 
all of a plaintiffs assets constituted the takings fraction "denom- 
inator." The result might well be a determination that the plain- 
tiff had suffered a less s i m c a n t  loss and was less entitled to 
just c~mpensation.'~~ 

3. Excludiing Substantive Due Process through the Graham 
Doctrine.-In Graham v. C~nno r , ' ~~  the Supreme Court reject- 
ed the claim that excessive force in the course of an arrest was a 
denial of substantive due process. It declared: "Because the 
Fourth Amendment provides an explicit textual source of consti- 
tutional protection against this sort of physically intrusive gov- 
ernmental conduct, that Amendment, not the more generalized 
notion of 'substantive h e  process,' must be the guide for analyz- 
ing these claims."'7s 

While this "disarmingly simple principle" received little 
notice at the time,'76 it was invoked by the Court in subse- 
quent Fourth'77 and Eighth ~imendment'~~ cases and by a 
number of courts of appeals.17' However, Graham's most signif- 
icant application might be the Ninth Circuit's en bane decision 

Its Impact on Economic Isgklation, 76 B.U. L. REV. 605, 608-09 (1996) (citing tar- 
geted areas of environmental regulation, developmental exactions, and remobilization 
of capital tied to specific land uses). 

172. Chicago Bd. of Realtors, Inc. v. City of Chicago, 819 F.2d 732, 745 (7th Cir. 
1987) (Posner, J. concurring). 

173. See discussion infia Part V.D. 
174. 490 U.S. 386 (1989). 
175. Grahnm, 490 U.S. a t  395. 
176. See Toni PA. PAamaro, Reviving Hugo Black? The Coud8 "Jot for Jot" Ac- 

count of Subetantive Due h 8 8 ,  73 N.Y.U. L. REV. 1086, 1087 (1998). 
177. Albright v. Oliver, 510 U.S. 266 (1994) (plurality opinion) (malicious 

prosecution). 
178. United States v. Lanier, 520 U.S. 259, 272 h.7 (1997). 
179. See, e.g., Gehl Group v. Koby, 63 F.3d 1528 (10th Cir. 1995) (First Amend- 

ment); Holman v. Page, 95 F.3d 481 (7th Cir. 1996) (Eighth Amendment). 
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involving property rights in Armendariz v. Penm~n. '~  The full 
court's review was in response to an opinion by Judge Alex 
Kozinski in Sinaloa Lake Owners Association v. City of Simi 
Valley.'8' Kozinski had determined that the plaintiffs7 substan- 
tive due process claim was ripe for adjudication even though a 
takings claim was not.la2 

In Armndariz, the plaintiffs owned or resided in low-in- 
come housing.'83 They alleged that city officials, under color of 
state law, used housing code over-enforcement and aggressive 
sweeps to drive out They claimed that this caused 
landlords to loose certificates of occupancy and caused tenants to 
be evicted."' It also, they argued, violated their right to sub- ' 
stantive due process and equal protection.lffi 

The Ninth Circuit rejected their due process 'claims a id  
Sinaloa based claims, declaring that "Graham dictates* that the 
Fourth and Fifth Amendments provide explicit limitations on 
the type of government conduct challenged by the plaintiffs, and 
those amendments, not substantive due process, should guide 
the analysis.18' The Ninth Circuit took the matter one step fur- 
ther in Macri v. King County,'88 where the appellants at oral 
argument characterized the denial of their plat application as, 
not a taking, but solely the result of the denial's failure to sub- 
stantially advance a legitimate government purpose. The court 
brushed this off as an attempt to "sidestep" Armndari~, '~~ 
which would thereby circumvent the Williamson CountylW 

180. 75 F.3d 1311 (9th Cir. 1996) (en banc). 
181. 882 F.2d 1398 (9th Ci. 1989). 
182. The opinion found that the due process deprivation would occur a t  the mo- 

ment of the governmental action. Sindm Luke, 882 F.2d at 1407. The landowners' 
association claimed that its private dam was breached and a lake destroyed There 
was no emergency, no notice or opportunity to be heard, and deceitful promises were 
made. Judge Kozinski found these circumstances sdEcient to show clearly arbitrary 
and unreasonable conduct having no substantial relation to the public health, safety, 
morals or general welfare. Id at 1408. In order to prevail a t  trial, he added, the 
plaintifF would have to meet the high standard of demonstrating that the 
governmenfs actions were Ymalicioue, irrational and plainly arbitrary." Id a t  1409. 

183. Annendariz, 75 F.3d a t  1313. 
184. Id. 
185. Id 
186. Id. 
187. Id. at 1320. 
188. 126 F.3d 1125 (9th Ci. 1997). 
189. Macri, 126 F.3d at 1129. 
190. Williamson County Regl Planning Comm'n v. Hamilton Bank, 473 U.S. 172 
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ripeness d~ctnine.'~' 
In its en barn opinion in hmendQriz, the Ninth Circuit 

noted that if the plaintiffs could prove that the city created "an 
irrational distinction" in its treatment of property owners, then 
the distinction would lack "any rational basis" and "would con- 
stitute a violation of the plaintiffs' clearly established rights 
under the equal protection clause."lg2 But surely the Equal 
Protection Clause is as open-ended as the Due Process Clause, 
and therefore, it should be just as susceptible to attack under 
the Graham doctrine.'93 

Likewise, h rnendQr i~ '~~  quoted approvingly from Moore v. 
City of East CZevelaad.lg5 There, the Supreme Court had in- 
validated a zoning ordinance that defined a single-family district 
so as to preclude children who were not siblings from perma- 
nently living with their grandmother.'% The rationale was that 
the ordinance violated substantive due process because it unduly 
interfered with fundamental family relati~nships.'~' 

At best, Armendnriz raises diEcult questions. By what 
standard should a claim be characterized as falling under one 
Amendment or another? Which Amendment should dominate? 
Should the losing plaintiff on a dominant claim in federal court 
be able to pursue a subordinate claim in state court and vice 
versa? 

Tke Supreme Court recently reasserted that a litigant can 
claim rights under multiple constitutional provisions in United 
States v. James Daniel Good Real Pr~perty, '~ a civil fodeiture 
case. In James Daniel Good, the Court found a substantive due 
process argument that pre-seizure notification was required to 
be sfliciently disparate from the petitioner's Fourth Amend- 
ment claim respecting the seizure.'99 Given the separate role, 

(1985). 
191. Man' .  126 F.3d at 1128-29 (citing Williumson County, 473 U.S. 172). 
192. Annendariz, 75 F.3d at 1326. 
193. See genemlly Massam, supm note 176, at 1100-02. 
198. Annendariz, 75 F.3d at 1326. 
195. 431 U.S. 494 (1977). 
196. Moore, 431 U.S. at 495-97. 
197. Armendariz, 75 F.3d at 1318-19. 
198. 510 U.S. 43, 49 (1993) (stating that it had "rejected the view that the a p  

pliability of one constitutional amendment pre-ernpts the guarantees of another"). 
199. James Daniel Good, 510 U.S. at 49. 
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standards and history of the Due Process Clause, the Court 
should reject the Armendariz application of Graham. 

Iv. THE NEED TO REEVALUATE THE TAKINGS-DUE 
PROCESS BALANCE 

The principal reasons necessitating a re-evaluation of the 
roles of the Takings and Due Process Clauses are that the cur- 
rent law is chaotic2'' and that it countenances unfair depriva- 
tions of rights. Much of this problem results from the Supreme 
Court's attempt to cabin all of a property owner's constitutional 
claims within the Takings Clause. Although it is better for the 
Court to expand its recognition of property rights within the 
Takings Clause than not to do so at all, coherence often would 
benefit from an explicit due process treatment. Implicit in this 
assertion is that the Court would evaluate property owners' 
claims through the lens of meanin@ scrutiny.201 

A. Discrete Roles for the Due Process and Takings Clauses 

As Justice Breyer wrote in his dissent in Eastern Enterpris- 
es, "at the heart of the [Takings] Clause lies a concern, not with 
preventing arbitrary or unfair government action, but with pro- 
viding compensation for legitimate government action that takes 
'private property' to serve the 'public good."02 "The Clause," 
Justice Kennedy added, "operates as a conditional limitation, 
permitting the government to do what it wants so long as it 
pays the charge. The Clause presupposes what the government 

200. See, e.g., BRUCE k ACKERMAN, PRIVATE PROPER= AND THE CONSTITUTION 8 
(1977) ("I have not encountered a single lawyer, judge, or scholar who views existing 
case-law as anything but a chaos of confused argument which ought to be set right 
if one only knew how?). 

201. See discussion infm Part N.B.2.c. I want to clearly distinguish my view 
from those that advocate removing ends-means considerations from the Takings 
Clause, only to all but ensure their demise by relegating them to very deferential 
due p~OCeSS review akin to that accorded under the rational basis test. See infm 
note 327 and accompanying text. See, e.g., Karena C. Anderson, Comment, Strategic 
Litigating in Lund Use Cases: Del Monte Dunes v. City of Monterey, 25 ECOLOGY L. 
Q. 465, 468 (1998); John D. Echevema & Sharon Dennis, The Takings Issue and the 
Due h s s  Clause: A Way Out of a Doctrinal ConMwn, 17 VT. L. REV. 695 (1993). 

202. Eastern Enters., 624 U.S. at 554 (Breyer, J., dissenting). 
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2. Cases in Which the Owner Has No Right:-Owners who 
wish to engage in what clearly are common law nuisances are 
precluded from doing so without the need for compensation. 
Such uses could be enjoined by neighbors as "private nuisances" 
or by the locality as "public nuisances." They do not constitute 
"rights" under background principles of property and nuisance 
iaw, as reiterated in Lucas -0. South Carolina Coastal Coun- 
~ i l . ~  The "natural home" for such analysis is the arena of sub- 
stantive due process and a state's police power. 

3. Cases in Which Both the Government and the Owner Have 
Rights:-When an owner is lawfully in possession and making 
lawful use of a resource, the government may not restrict or 
take those use rights without payment of compensation. In other 
words, regulation that does more than enforce the law of private 
or public nuisance is a taking and requires compensation.209 
This does not mean that the government cannot regulate for the 
common good. In many cases, perhaps in most, compensation 
would not have to be paid in cash but would be afforded through 
"reciprocity of advantage."*1° For instance, an ordinance pre- 
serving the facades of the New Orleans Viem Carre district 
provides mutuality of benefit to the various owners within the 

However, the prohibition on use of air rights over 
Grand Central Terminal does not provide mutuality since the 
owners of the 400 buildings designated with "landmark" status 
were required to sacrifice the opportunity to  make otherwise 

208. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992). See 
infra text accompanying notes 353-55. 
209. This point has been made most notably in EPSTEIN, supra note 169; see, e.g., 

id. a t  102. 
210. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 422 (1922). Holmes used 

the term to signify that the police power might be employed for the public welfare, 
in the sense that each resident would derive a benefit from a regulation greater 
than the burden imposed upon other residents. "But where the police power is exer- 
cised, not to confer benefits upon property owners but to protect the public from 
detriment and danger, there is, in my opinion, no room for considering reciprocity of 
advantage." Pennsyluania Coal, 260 U.S. a t  422. 
211. City of New Orleans v. Dukes, 427 U.S. 297 (1976). Without existing re- 

strictive covenants, one owner would sell a t  a high price to an incompatible use and 
others would sell for lesser prices in turn. Once the unique attributes of the neigh- 
borhood were destroyed, property values would fall. See generally MANCUR OLSON, 
THE LOGIC OF COLLECTIVE ACTION (1965). 
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permissible use of their parcels so as to satisfy the aesthetic 
tastes of the owners and residents of over one million other 

In addition, general ordinances that make it im- 
possible to determine winners and losers without inordinate ex- 
pense would be assumed to be reciprocal?13 The "natural 
home" for evaluating deprivations intended to add to the stock of 
public goods is the Takings Clause. 

B. The General Need for Substantive 
Due Process 

Those who favor a positivist or communitarian model of 
property rights are disposed to grant the legislature maximum 
latitude. Those viewing property rights in the context of natural 
rights see them as pre-political and frame the issue in terns of 
discerning the boundary between the rights of the owner and 
those of other individuals.214 Bs Professor Sunstein admits, 
even under a positivist approach it is dificult to read economic 
substantive due process entirely out of the Constitution since 
the Contract and Takings Clauses unquestionably presuppose 
existing 

Nevertheless, there is a great deal of hostility towards use 
of substantive due process to protect economic liberties. For 
many liberals, it brings to mind a "property-conscious Supreme 
Court," and the "slightest indication of judicial interest in re- 
viewing economic legislation produces dire warnings of a return 
to the Lochner era."216 From the perspective of a politically con- 
servative judge, the integration of economic rights with other 
constitutionally protected interests may be constrained by a 
desire to adhere to precedent.217 In addition, as Justice Scalia 

212. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 138 (1978) 
(Rehnquist, J., dissenting) (YOf the over one million buildings and structures in the 
city of New York, appellees have singled out 400 for designation as official land- 
marks."). 

213. See E ~ I N .  supm note 169, at 195-99. 
214. See Brauneis, supm note 165, at 624. 
215. Cass R. Sunstein, hhner's Legacy, 87 COLtrhf. L. REV. 873, 890 (1987). 
216. Ely, supm note 82, at 213-14. 
217. See, Richard E. Levy, Escaping Lochner's Shaakw: Toward a Coherent Ju- 

risprudence of Economic Rights, 73 N.C. L. REV. 329 (1995). 
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has noted, it is not clear that judges will "limit their 
constitutionalizing of economic rights to those rights that are 
~ensible."~'~ But the role of the judge is not to striire for "activ- 
ism" one way or another, but rather, it is to discern the require- 
ments of the law. Charges of "reviving Lochner," like other 
charges of "judicial activism," relate to the view of the commen- 
tator that the judge is trying to move beyond legitimate constitu- 
tional baselines. For those who believe that in the field of prop- 
erty rights legislatures should be constrained only by a "conceiv- 
able basis" test,219 almost any enforcement of the Takings and 
Contract Clauses will invoke such criticisms. 

The proposals set forth here have the modest goal of adding 
coherence ,to property rights law by recognizing that substantive 
due process has a role in property rights jurisprudence that is 
separate fiom that of the Takings Clause. 

1. No Constitutional Principle Precludes Greater Use of Due 
Process.--Given the Supreme Court's increased solicitude for 
property rights since Penn Central was decided in 1978,*0 it is 
unlikely that the Court would be totally unresponsive to recon- 
sidering a more distinct role for substantive due process in its 
property jurisprudence. In addition, there is no consensus in the 
Court or among mainstream legal scholars that the pre-1937 
Court had committed any identaable fundamental error. As has 
been hypothesized, perhaps neither its theory nor its methodolo- 
gy was wrong, but the Court instead just reached what domi- 
nant opinion soon regarded as the wrong answer.221 Perhaps 
the Justices simply "made the unfortunate mistake of attaching 
themselves to the dominant economic view just as that view was 

218. Antanin Mi, Economic Afjhiw us Human Maim, in ECONOMIC L~BERTIES 
AND THE JUDICIARY 31, 35 (James E. Dorn & Henry G; Manne ede., 1987). 

219. See infm text accompanying note 348. 
220. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 123 (1978); see, 

eg., ILaretto v. Teleprompter Manhattan CATV Corp,, 458 U.S. 419 (1982); First 
English Evangelical Lutheran .Church of Glendale v. Caunty of Los Angeles, 482 U.S. 
304 (1987); Nollan v. California Coastal Comm'n, 483 U.S. 825 (1987); Lucas v. 
South Carolina Coastal Council, 505 U.S. 1003 (1992); Dolan v. City of Tigard, 512 
U.S. 374 (1994); Suiturn v. Tahoe Regl  Planning Agency, 117 S. Ct. 1659 (1997); 
City of Monterey v. Del Monte Dunes a t  Monterey, Ltd., 526 U.S. 687 (1999). 

221. John C.P. Goldberg & Benjamin C. Zipursky, The Mom1 of MacPherson, 146 
U. PA. L REV. 1733, 1797 (1998) (discussing this possibility). 
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on the verge of falling apart, to be replaced by a more complex, 
and much more regulatory, economic View of the world.- 
This seems the import of the joint opinion by Justices O'Connor, 
Kennedy and Souter in Planned Parenthood v. C ~ s e y , ~ ~ ~  which 
said that the C o d ' s  interpretation of contractual freedom "rest- 
ed on fundamentally false factual assumptions about the capaci- 
ty of a relatively unregulated market to satisfy minimal levels of 
human welfare."224 

Similarly, in its analogy in Planned Parenthood to 
P l e s ~ y ~ ~ ~  and B r ~ w n , ~  the joint opinion said that whether 
"separate but equal" segregation constituted invidious discrimi- 
nation could be ascertained only "on the ground of history and of 
common knowledge about the facts of life in the times and plac- 
es d~resa id . "~ '  

Given this recognition of the moral imperatives of changing 
times, it is worth reconsidering New Deal era assumptions based 
on economic determinism. The 1930s model of mass production 
and workers carrying their lunchpails through the gates of large 
factories seems increasingly anachronistic. Likewise, the growth 
of "behavioral economics" and related disciplines belies the no- 
tion that "economic man" is a creature solely defined by rational- 
ity and wealth-seekingSm In a society where people's personal 
and economic lives often meld, the strict separation between eco- 
nomic substantive due process and the process due other funda- 
mental rights seems less tenable. There is nothing in the Su- 

222. Hovenkamp, supm note 130, a t  439. 
223. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) (re- 

iterating the constitutionality of abortion choice). 
224. 505 U.S. a t  861-62 (citing West Coast Hotel Co. v. Pamsh, 300 U.S. 379. 

399 (1937)). 
225. Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding legislatively mandated 

racial segregation in public transportation), overruled by Brown v. Board of Educ., 
347 U.S. 483 (1954). 

226. See Bmwn, 347 U.S. a t  495 (ordering desegregation of public schools). 
227. Planned Parenthood of Southeastern Pa, 505 U.S. a t  863 (quoting Black, 

The Lawfulness of the Segregation Decisions. 69 YALE L.J. 421, 427 (1960)). 
228. See, e.., GARY S. BECKER, A TREATISE ON THE FAMILY (1991); Herbert A 

Simon, Behvwural Economics, in 1 THE NEW PALCRAVE DICTIONARY OF ECONOMICS 
221 (John Eatwell et al. eds., 1991); Stephen D. Hurd, The Legal Implications of 
Pqchologry: Human ~ e h v i d r ,  Behavioral Economics, and the Law, 51 VAND. L. REV. 
1497. 1497 (1998); Donald C. Langevoort, &hvioral Theories of Judgment and Deci- 
sion Making in Legal Scholarship: A Litemturn Review, 51 VAND. L. REV. 1499 
(1998). 
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preme Court's jurisprudence that would make it especially diffi- 
cult to reconsider the role of due process in the situations de- 
scribed in the last part of this Article.= 

a. "Institutional" Constraints 

To the extent that the Court is constrained from reconsider- 
ing the expansion of due process protection for property rights, 
the cause is less likely "fundamental," as that term relates to 
human flourishing, and more likely "ad hocn or 
"intuiti~nist."~~" Large institutions embarking on significant 
change have to move incrementally.291 One such consideration, 
in our pluralistic society, is whether there has developed what 
John Rawls has termed an "overlapping consensus" of people of 
otherwise competing moral views.232 

Another constraint is the strong influence of legal precedent, 
as broadly conceived.233 This obviously binds judges since "the 
elaboration of constitutional values proceeds mostly from prior 
decisi~ns."~ It also tends to constrain academics, who tend to 
build their constitutional theories around the landmark 
cases.295 

Still another concern is that critics, who look from the out- 
side in, can assert that the Court has distorted or neglected 
constitutional provisions without being responsible for imple- 
menting their proffered  correction^.^^ From the viewpoint of 
the judge looking inside out, however, there is a need to be con- 
cerned with the traditional judicial virtues of adherence to pre- 
cedent, impartiality, restraint and also with the practical limita- 
tions on judicial power.237 

229. See infra Part V. 
230. Fallon, supm note 204, at 320-23. 
231. see id 
232. Id (quoting John Rawls, The Idea of an Overlapping Consensw, 7 OXFORD 

J. LEGAL STUD. 1, 2-5 (1987)). 
233. See Laurence & Tribe & Michael C. Dorf, Levels of Genemlity in the Defi- 

nition of Rights, 57 U. Cm. L REV. 1057, 1064 (1990). 
234. Id. 
235. See Sunstein, supm note 215, at 873. 
236. See Molly S. McUsic, Looking Inside Out: Inst~utwrral Analysis a d  the 

PiubLem of Takings, 92 Nw. U. L. REV. 591, 591 (1998) (explaining that most schol- 
am reach the same conclusion: "the judges got it wrong"). 

237. Id at 594; GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING 
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Yet as we examine these institutional constraints within the 
legal culture, it is important to consider that they have grown 
within the context of a balance between public and private law 
that has changed with the growth of the administrative 
state.238 As Professor Carol Rose has observed: 

The key point is that regulatory regimes have an evolution, too. 
In many ways, the evolution of regulatory regimes replicates, a t  a 
meta-level, the evolution of private property regimes. Just as we 
used to say, "anything goes" about private land uses, and just as 
private landowners became accustomed to uncontrolled use of 
their land, we have also gone through a period when we said 
"anything goes" for the regulation .of private land uses. During 
this time, land use regulators became accustomed to believing 
that they were entitled to regulate anything that they pleased 
under the auspices of Euclidean zoning.=' 

As governmental controls affecting land uses become more and 
more pervasive, ordinary citizens are affected as well as the 
traditional targets of economic r e g u l a t i ~ n . ~ ~  

b. "Process Theory" is an Inadequate Explanation 

The Carolene footnote protects "discrete and insular minori- 
ties."241 However, as Professor Ackeman has demonstrated, 
the Supreme Court got this point backwards.242 Insularity is 
an advantage to minority groups and not a detriment:243 "It is 
the members of anonymous or diffuse groups who, in the future, 
will have the greatest cause to complain that pluralist bargain- 
i ng  exposes them to systematic-and undemocrat-  

ABOUT SOCIAL CHANGE? (Benjamin Page ed., University of Chicago 1991) (examining 
the circumstances under which courts can produce social change and concluding that 
they can rarely lead significant social reform). 

238. See gemmlly Rose, supm note 143. 
239. Id. a t  589 (emphasis in original). 
240. Peter A. Buchsbaum L Thomas C. Shearer, Report of the Subcommittee on 

Federal Regulation of Land Use, 26 URB. LAW. 831, 831-32 (1994) (stating that the 
"federal government has become intimately involved in land-use regulation [and that 
federal regulation] may be as pervasive and significant for many projects and in 
many communities as the local and state [regulation]"). 

241. United States v. Camlene Prods. Co., 304 U.S. 144, 152 n.4 (1938). 
242. Bruce A. Ackerman, Beyond Carolene Products, 98 HARV. L. Rev. 713, 717 

(1985). 
243. Id. a t  722-28. 
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ic--di~advantage."~ 
Landowners, who are scattered throughout the United 

States, are diflicult to organize to protect their mutual inter- 
e ~ t s . ~  Furthermore, state-enabling acts confer broad discre- 
tion upon local communities, and they have no built-in incen- 
tives to treat minority economic interests fairly.246 As Professor 
Fischel has noted: 
Local govements require more scrutiny in land use issues be- 
cause they are not as likely to perceive the full cost of their ac- 
tions. Since they have all the land they are usually going to get, 
and since none of it can be removed if its owners are not treated 
fairly, there are no mobility and few reputation disciplines. Even 
if there is a social cost to the taking, the cost will be borne mainly 
by people in other  jurisdiction^.^ 

In the classic work on the subject, Professor Ellickson has 
noted the ability of suburban governments to restrict the supply 
of homesites through various forms of exclusionary zoning and 
growth limitations.= The major beneficiaries would be exist- 
ing homeowners and landlords since an unchanging number of 
prospective residents would be bidding for a smaller supply of 
units than otherwise would be the case.249 The major losers 
would be owners of undeveloped land, who could obtain lower 
prices for their lots and who often live in other ~ommunit ies.~~ 
Other losers include prospective residents, who would pay high- 
er housing prices or find them pr~hibitive.~' Community gov- 
ernance may be comfortable for the homeowning majority, but 
those who wish to further develop may find them protectionist 
and unforgiving.252 Indeed, the residents of suburbs may en- 

244. Id. at 737. 
245. O W N .  supra note 211, at 2 (aCUlnless the number of individuals in a group 

is quite small, or unless there is coercion or some other special device to make indi- 
viduals act in their common interest, rational, self-interested indiuidunls will not act 
fo achieve their common or group interests."). 

246. See WILLIAM k FISCHEL, REGULATORY TAKINGS: LAW, ECONOMICS, AND POLI- 
ncs 326-31 (1995). 

247. I d  at 331. 
248. Robert C. Ellickson, Suburban Growth Controls: An Economic and Legal 

Analysis, 86 YALE L.J. 385, 388 (1977). 
249. I d  at 400. 
250. I d  at 401. 
251. Id. at 400-03. 
252. See, e.g., Carol M. Rose, The Ancient Constitution us. The Federalist Empire: 
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hance their local monopoly positions if their governments adopt 
low-growth policies simultaneously, to form what Ellickson de- 
scribes as 

c. Public Choice 

One interesting aspect of the plurality opinion in Eastern 
Enterprises v. is its awareness of interest group theory, 
otherwise known as public choice the01-y.~~~ Retroactive laws, 
Justice Kennedy wrote, may be a means of "retribution against 
unpopular groups or individuals" and "may be passed with an 
exact knowledge of who will benefit from it."266 As public choice 
theory puts it, "market forces provide strong incentives for poli- 
ticians to enact laws that serve private rather than public inter- 
ests, and hence statutes are supplied by lawmakers to the politi- 
cal groups or coalitions that outbid competing  group^."^' There 
is substantial evidence that the statute upheld in Carolene Prod- 
u c t ~ ~ ~ ~  itself was special interest legislation, designed to drive 
from the market a nutritious milk product favored by low-in- 
come  consumer^.^^ 

Anti-Fedemlism From the Attack on "Monarchism" to Modern Localism, 84 Nw. U. L. 
REV. 74, 95 (1989) ("As between neighbors, local institutions play less the role of the 
protector of entitlements, and more the role of ad hoc mediators. These same local 
institutions, however, are apt to make considerably higher demands on outsiders and 
innovators than they do on established uses."). 

253. Ellickson, supm note 248, a t  434 & n.131 (attributing in part the doubling 
of housing prices in the Washington, D.C. suburbs during 1968-1975 to such a com- 
bination). 

254. 524 U.S. 498 (1998). 
255. Eastern Enters., 524 U.S. a t  547-50 (Kennedy, J., concurring in the judgment 

and dissenting in part). The seminal works of public choice theory include KENNETH 
ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES (1951); JAMES M. BUCHANAN & 
GORDON TULLOCK, THE CALCULUS OF CONSENT (1962); ANTHONY DOWNS, AN ECO- 
NOMIC THEORY OF DEMOCRACY (1957). 

256. Eastern Enters., 524 U.S. a t  548 (Kennedy, J., concurring in the judgment 
and dissenting in part) (quoting Landgraf v. US1 Film Rods., 511 U.S. 244, 266 
(1994) and quoting Charles B. Hochman, The Supreme Court and the Constitutional- 
ity of Retroactive Legislation, 73 HARV. L. REV. 692, 693 (1960) (internal quotations 
omitted)). 

257. Jonathan R. Macey, Promoting Public-Regarding Legislation Through Statuto- 
ry Interpretation: An Interest Group Model, 86 COLUM. L. REV. 223, 224 (1986). 

258. 304 U.S. 144 (1938) (upholding the Filled Milk Act, 21 U.S.C. $9 61-63 
(1994)). 

259. See Geoffrey P. Miller, The True Story of Carolene Produds, 1987 SUP. CT. 



20001 Substantive Due Process and Regulatory Takings 1015 

To be sure, public choice analysis is not always easy since 
activities which appear clearly in the public interest to some 
might appear to be selfish rent seeking to others.260 Nonethe- 
less, the continuing subordination of property rights to what are 
deemed more "fhndarnental" interests seems less plausible when 
public choice considerations are taken into account. 

An important exposition of public choice analysis is Justice 
Scalia's dissenting opinion to Pennell v. City of San Jose.%' At 
issue was a rent control ordinance specifying six "objective" 
factors relating to landlords' costs and other aspects of the hous- 
ing market.262 In addition, as a seventh factor, a hearing officer 
was permitted to disallow a portion of an otherwise justified 
increase if it "constitute[d] an unreasonably severe financial or 
economic hardship on a particular tenant."263 Scalia observed 
that the objective factors would limit the landlord to a reason- 
able rate of return, but that the seventh was related to a 
tenant's poverty, which is "no more caused or exploited by land- 
lords than it is by the grocers who sell needy renters their 
food."=' 

The traditional manner in which American government has 
met the problem of those who cannot pay reasonable prices for 
privately sold necessities . . . has been the distribution to such 
persons of funds raised from the public at large through taxes, 
either in cash (welfare payments) or in goods (public housing, 
publicly subsidized housing, and food stamps). . . . 

Of course all economic regulation effects wealth transfer; 
When excessive rents are forbidden, for example, landlords as a 
class become poorer and tenants as a class (or at least incumbent 
tenants as a class) become richer. Singling out landlords to be the 
transferors may be within our traditional constitutional notions of 
fairness, because they can plausibly be regarded as the source or 
the beneficiary of the high-rent problem. Once such a connection 
is no longer required, however, there is no end to the social trans- 

REV. 397, 399. 
260. See DANIEL A. FARBER & PHILIP P. FRICI(EY, LAW AM) PUBLIC CHOICE: A 

CRITICAL INTRODUCTION 70 (1991). 
261. 485 U.S. 1 (1988) (holding takings claims premature and that the ordinance 

at issue did not on its face violate the Due Process or Equal Protection Clauses). 
262. Pennell, 485 U.S. at 9. 
263. Id. at 6. 
264. Id at 21 (Scalia. J., concurring in part and dissenting in part). 
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formations that can be accomplished by so-called "regulation," at 
great expense to the democratic process. 

The politically attractive feature of regulation is not that it 
permits wealth transfers to be achieved that could not be 
achieved otherwise; but rather that it permits them to be 
achieved "off budget," with relative invisibility and thus relative 
immunity from normal democratic processes.266 

The implications of this analysis for a process-based jurispru- 
dence that has as its goal the enhancement of democratic partic- 
ipation in decisionmaking should be troubling. 

2. Due Process and Property Deprivations.- 

a. The Court's Penn Central Takings Analysis 

Given that the plurality opinion in Eastern Enterprises v. 
Apfel refers to the "'vague contours' of the Due Process 
Clause,"266 it would seem that the Supreme Court would be 
keenly interested in preserving the sharp distinctions among 
"things" and "property," and "value" and "expectations." Howev- 
er, the Court's present regulatory takings jurisprudence wanders 
far afield from clearly-defined relational interests. Its recourse is 
to the "essentially ad hoc and fact intensive"267 test first enun- 
ciated by Justice Brennan in Penn Central Transportation Co. v. 
City of New Y ~ r k . ~ ~ '  

While application of the Penn Central balancing test is ad 
hoc, Justice 07Connor in Eastern Enterprises summarized its 
articulated prongs: 'We have identified several factors, however, 
that have particular significance: 'the economic impact of the 
regulation, its interference with reasonable investment backed 
expectations, and the character of the governmental action. m269 

265. Id. a t  21-22 (Scalia, J., concumng in part and dissenting in part). 
266. Eastern Enters., 524 U.S. a t  537 (quoting Ferguson v. Skrupa, 372 U.S. 726, 

731 (1963)). 
267. Id. a t  523. 
268. 438 U.S. 104 (1978). The Penn Centrnl test remains generally employed by 

the Court for regulatory takings cases in which there is no complete deprivation of 
beneficial enjoyment of property, see Lucas v. South Carolina Coastal Council, 505 
U.S. 1003 (1992), or permanent physical invasions, see Loretto v. Teleprompter Man- 
hattan CATV Corp., 458 U.S. 419 (1982). 

269. Eastern Enters., 524 U.S. a t  523-24 (quoting Kaiser Aetna v. United States, 
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By its nature, this balancing test does not permit a clear under- 
standing of the actual bases of Penn Central or of the subse- 
quent federal and state cases applying it. As balancing tests are 
wont to do, it obscures analysis and resp~nsibility.~~ As Jus- 
tice Kennedy observed, "If the plurality is adopting its novel and 
expansive concept of a taking in order to avoid making a norma- 
tive judgment about the Coal Act, it fails in the attempt; for it 
must make the normative judgment in all  event^."^' 

The "economic impact of the regulation" prong spawns all ' 

sorts of problems since it begs the question of "impact compared 
to what?" This gives rise to a "denominator problem" that is 
among the less tractable in regulatory takings jurisprudence.272 
In Eastern Enterprises, the plurality opinion avoids this issue by 
reviewing the estimates of the parties that the cumulative pay- 
ments will be on the order of $50 to $ 100 million and conclud- 
ing that "there is no doubt that the Coal Act has forced a consid- 
erable financial burden upon Eastern."273 The plurality also 
treats within its "economic impactn discussion questions relating 
to the extent of Eastern's employment of miners who, with their 
families, received benefits fiom the Coal Act fund.n4 The inclu- 
sion of those issues, together with the plurality's comment upon 
the "tenuous" relationship between the payments Eastern had 
agreed to and those imposed by the Coal Act?'' might suggest 
some implicit "denominator" determination respecting Eastern's 
involvement with the coal industry. 

The meaning of "reasonable investment backed expecta- 
tions," the second Penn Central prong, is particularly elusive. 
Justice Brennan described Justice Holmes' "too far" language in 
Pennsylvania Coal Co. v. Mahonn6 as supporting the proposi- 

444 U.S. 164, 175 (1979) (internal quotation marks omitted)). 
270. See ANTHONY T. WNMAN,  THE LOST LAWYER: FAILING IDEALS OF THE LE 

PROPE~~ION 349 (1993) (describiig balancing testa as ''Plikely to be particularly 
attractive to those who by virtue of their inexperience feel unable to articulate the 
bases of their judgments, or who simply lack confidence in them and are therefore 
afraid to expose their own deliberations too nakedly"). 

271. Eastern Enters., 524 U.S. at 544 (Kennedy, J., concurring in the judgment 
and dissenting in part). 

272. See infia Part V.D. 
273. 524 U.S. at 529. 
274. Eastern Enters., 524 U.S. at 529-30. 
275. Id. at 531. 
276. 260 U.S. 393, 415 (1922) (The general rule at least is, that while property 
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tion that "a state statute that substantially W h e r s  important 
public policies may so h s t r a t e  distinct investment-backed ex- 
pectations as to amount to a 'taking."277 The phrase "invest- 
ment backed expectations" appears to have originated in an 
article by Professor Mi~helrnan:~' 

CTlhe [''tuo far"] test poses not nearly so loose a question of de- 
gree; it dws not ask "how much," but rather (like the physical- 
occupation test) it asks "whether or not": whether or not the mea- 
sure in question can easily be seen to have practically deprived 
the claimant of some distinctly perceived, sharply crystallized, in- 
vestment-backed expec~htion.~~ 

In essence, however, "investment-backed expectations" is not 
really concerned with "investment" at all; it is concerned with 
fairness and relian~e.~'" For instance, neither Penn Central nor 
any subsequent case has broached the suggestion that an owner 
would have a less viable claim if the property were an inherited 
family business, a devise from a distant relative, or even a prize 
in a lottery. In his concurrence in Lucas v. South Carolina 
Coastal Justice Kennedy observed that the "reason- 
able expectations" test was subject to "an inherent tendency to- 
wards Expectations define rights, and judicial 
determinations of rights define expectations.283 Kennedy added, 
without analysis, that the test was "not circular in its entirety 
because] expectations protected by the Constitution are based 
on objective rules and customs that can be understood as reason- 
able by all parties inv~lved."~ 

Twenty years after Penn Central, it is difficult to discern 

may be regulated to a certain extent, if regulation goes too far i t  will be recognized 
as a taking."). 

277. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 127 (1978). 
278. hgnk I. Michelman, Property, Utility, and Fairness: Comments on the Ethi- 

cal Foundution of "Just Compensation" Law, 80 HARV. L. REV. 1165, 1229-34 (1967). 
279. Id a t  1233. 
280. See STEVEN J. EAGLE, REGULATORY TAKINGS 9 64-(cX2Xiii) (1996). Regulatory 

takings law does take "investment" into account with respect to prior nonconforming 
structures, previously granted zoning and development permits, and the like, but 
this is under the "vested rights doctrine." See genemlly id. 9 6-5. 

281. 505 U.S. 1003 (1992). 
282. L w a ,  505 U.S. a t  1034 (Kennedy, J., concurring). 
283. Id 
284. Id. a t  1035. 
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any objective content in the "investment backed expectations" 
(later often known as "reasonable expectations") test. Remaining 
unanswered is Professor Epstein's charge that "[nleither [Justice 
Scalia] nor anyone else offers any t e f i g  explanation of why this 
tantalizing notion of expectations is preferable to the words 
'private property.' . . . "'= In the recent Good v. United 
States,288 the United States Court of Appeals for the Federal 
Circuit reviewed the denial of a permit pursuant to a statute en- 
acted after the appellant had purchased his land.287 Although 
terming his position "not entirely unreasonable," the court said 
that under the "regulatory climate that existed when Appellant 
acquired the subject property, Appellant could not have had a 
reasonable expectation that he would obtain approval. . . . n288 

The third Penn Central prong involves "the character of the 
governmental action."289 As explained by Justice Brennan, "[a] 
'taking' may more readily be found when the interference with 
property can be characterized as a physical invasion by govern- 
ment than when interference arises from some public program 
adjusting the benefits and burdens of economic life to promote 
the common good."290 

In Eastern Enterprises, the "character" of the governmental 
action is that it imposes "severe retroactive liability."291 TO be 
sure, the plurality opinion, following the three-factor Penn Cen- 
tral balancing test, draws other considerations into its conclu- 
 ion.^ Thus, Justice O'Comor's full conclusion is that the 
Coal Act imposes "severe retroactive liability on a limited class 
of parties that could not have anticipated the liability, and the 
extent of that liability is substantially disproportionate to the 
parties' e x p e r i e n ~ e . ~ ~  However, "severity" is unlikely to be 
crucial since there is no indication in the Court's jurisprudence 

285. Richard A. Epstein, Lucas v. South Carolina Coastal CounciL A Tangled Web 
of Epectatwns, 45 STAN. L. REV. 1369, 1370 (1993). 

286. 189 F.3d 1355 (Fed. Cir. 1999); cert. denied, 120 S. Ct. 1554 (2000). 
287. Good, 189 F.3d at 1359, 1361. 
288. I d  at 1361-62 (emphasis added). 
289. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978) (in- 

ternal citation omitted). 
290. Penn Cent., 438 U.S. at 124 (internal citation omitted). 
291. Eastern Enters., 524 U.S. at 528-29. 
292. See genemlly id. at 529-37. 
293. I d  at 528-29. 
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that a "severe" burden f ' i n g  short of a total deprivation of eco- 
nomic enjoyment would be considered a categorical taking, and 
there are affirmative indications to the c o n t r ~ . "  The opin- 
ions of the plurality29S and of Justices Kennedy,296 
Stevens2'' and BreyeP all leave little doubt that the 
"charactef prong of the Penn Central balancing test was deter- 
minative. 

Yet there is no reason why retroactivity, or any other aspect 
of the "charactef (or, more precisely, the "characterizing") of the 
government's action, is particularly a Takings Clause concern. A 
characterization of the Coal Act as helping the destitute families 
of miners would not change the result since "a strong public 
desire to improve the public condition is not enough to warrant 
achieving the desire by a shorter cut than the constitutional way 
of paying for the change.- Putting it another way, since "just 
compensation" is measured by the fair market value of what the 
government takes,300 motivation or intent is irrelevant to the 
fact that the owner receives what the C o d  has said is the fair 
measure of reimbursement for the owner's deprivation. 

In advocating a Due Process Clause alternative, Justice 
Kennedy explained: 

If the plurality is adopting its novel and expansive concept of 
a taking in order to avoid making a normative judgment about 
the Coal Act, it fails in the attemp$ for it must make the norma- 
tive judgment in all events. The imprecision of our regulatory 
takings doctrine does open the door to normative considerations 
about the wisdom of government decisions. This sol% of analysis is 

294. See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1019 n8 
(1992) (disagreeing with Justice Stevens' claim in his dissent that it is arbitrary to 
deprive an owner suffering 95% diminution in value of categorical rule with the 
response, '[tlakings law is 111 of these 'all-or-nothing' situations."). 
295. See Eastern Enters., 524 U.S. a t  534-36. 
2%. See id. a t  542-47 (Kennedy, J., concurring in the judgment and dissenting in 

part). 
297. See id a t  550-53 (Stevens, J., dissenting). 
298. See id a t  558 (Breyer, J., dissenting) (("Aln unfair retroactive assessment of 

liability upsets settled expectations, and it thereby undermines a basic objective of 
law itself."). 
299. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922). 
30. See Olson v. United States, 292 U.S. 246, 255 (1934) ("Just compensation in- 

cludes all elements of value that inhere in the property, but i t  does not exceed mar- 
ket value fairly determined."). 
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in uneasy tension with our basic understanding of the Takings 
Clause, which has not been understood to be a substantive or 
absolute limit on the Government's power to act. The Clause op- 
erates as a conditional limitation, permitting the Government to 
do what it wants so long as it pays the charge. The Clause pre- 
supposes what the Government intends to do is otherwise consti- 
tutional[.lgOl 

Justice Kennedy referenced his comment about "wisdom of gov- 
ernment decisionsnm to Agins v. T i b ~ r o n . ~ " ~  

b. The Agins Two-Prong Test 

The Agins plaintiffs owned a parcel of land in affluent 
Marin County that included ridgelands said to "'possess magnifi- 
cent views of San Francisco Bay and the scenic surrounding 
areas [and] have the highest market values of all lands' [sic] in 
T i b u r ~ n . " ~  The city had discontinued condemnation proceed- 
ings after determining that the parcel would be too expen- 
~ive.~" Subsequently, acting pursuant to an intervening state 
law requiring it to adopt a land use and open-space plan, the 
city re-zoned the parcel to allow single-family residences and 
considerable open spaces in place of the plaintiffs' intended de- 
~elopment.~"~ The California Supreme Court held that the peti- 
tioners had failed to state a cause of action,307 and the United 

301. Eusfern Enters., 524 U.S. a t  544-45 (Kennedy, J., concurring in the judgment 
and dissenting in part) (internal citations omitted and emphasis added). 

302. I d  a t  545. 
303. 447 U.S. 255 (1980). 
304. Agins, 447 U.S. a t  258 (citation omitted) (alteration in original). 
305. Id. a t  257; see aZso MARK L. PO=, GRAND THEFT AND PMTY LARCENY: 

P R O p E m   RIG^ IN AMERICA 11415 (1993). 
306. Agins, 447 U.S. a t  257. 
307. Agins v. City of Tiburon, 598 P.2d 25, 32 (1979). af'd, 447 U.S. 255 (1980). 

The court also held that invalidation of the regulation was the proper remedy for a 
regulatory taking and precluded the award of monetary damages. Agins, 598 P.2d a t  
28, 32. The U.S. Supreme Court reversed this holding in First English Evangelical 
Luthemn Church of Glendale v. County of Los Angeles, 482 U.S. 304 (1987). The 
C o t d s  view in First English that a wrongful deprivation constitutes a temporary 
taking illustrates the melding of the Takings and Due Process Clauses approaches. 
The California Supreme Court is still wrestling with the problem of whether a depri- 
vation of due process gives rise to a taking. See, e.g., Kavanau v. Santa Monica 

, Rent Control Bd., 941 P.2d 851, 865-66 (Cal. 1997). See i n j h  text accompanying 
notes 387-404. 
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States Supreme Court unanimously 
Justice Powell found that appellants' failure to file a devel- 

opment plan precluded a challenge to a specific zoning applica- 
tion and that the only question to be decided was whether the 
mere enactment of the zoning ordinances constituted a tak- 
ing.309 He then propounded what has become known as the 
&ins two-prong tesh 

The application of a general zoning law to particular property 
effects a taking if the ordinance [ll does not substantially ad- 
vance legitimate state interests, see Nectow v. Cambridge, . . . or 
[21 denies an owner economically viable use of his land, see Penn 
Central Transp. Co. v. New York City. . . . 310 

The second prong of the &ins test flows fkom the Court's 
1945 decision in United States v. General Motors Corp.,311 that 
"[g]overnmental action short of acquisition of title or occupancy 
has been held, if its effects are so complete as to deprive the 
owner of all or most of his interest in the subject matter, to 
amount to a taking."312 

The first prong obscures the fact that Nectow was a due 
process case.313 Justice Sutherland, who wrote the opinion, two 
years earlier had written for the Court in Village of Euclid v. 
Ambler Realty Co.314 In Euclid, Sutherland upheld a compre- 
hensive land use plan against a facial challenge.31s In Nectow, 
he found a zoning ordinance unconstitutional as applied to a 
particular parcel.316 The ordinance had caused the formerly 
valuable parcel to become undevelopable so that it would not 
yield a reasonable return on any inve~trnent.~~' The opinion al- 

308. Agins, 447 U.S. a t  263. 
309. Id. a t  260. 
310. Id. (citing Nectow v. City of Cambridge, 277 U.S. 183, 188 (1928); Penn 

Cent. Transp. Co. v. City of New York, 438 U.S. 104, 138 n.36 (1978)). 
311. 323 U.S. 373 (1945). 
312. Geneml Motors, 323 U.S. a t  378 & n.5 (citing United States v. Welch, 217 

U.S. 333 (1910) (permanently flooded land); Richards v. Washington Terminal Co., 
233 U.S. 546 (1914) (holding that fumes from railroad tunnel vented onto land were 
a taking)). 

313. See genemlly Nectow, 277 U.S. a t  185. 
314. 272 U.S. 365 (1926). 
315. Euclid, 272 U.S. a t  396-97. 
316. Nectow, 277 U.S. a t  188-89. 
317. I d  a t  187. 
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so found that the inclusion of the site in its assigned zone was 
not indispensable to the general plan.318 

As the Court categorized it: "The attack upon the ordinance 
is that . . . it deprived [the plainW of his property without due 
process of law in contravention of the Fourteenth Amend- 
ment."319 Justice Sutherland cited his Euclid opinion for the 
proposition that the power of the government "to interfere by 
zoning regulations with the general rights of the land owner by 
restricting the character of his use, is not m t e d ,  and other 
questions aside, such restriction cannot be imposed if it does not 
bear a substantial relation to the public health, safety, morals, 
or general welfare."320 Nectow concluded that "the action of the 
zoning authorities comes within the ban of the [Due Process 
Clause of the] Fourteenth Amendment and cannot be sus- 
taix~ed."~~' 

Again, the Eastern Enterprises plurality finding that the 
Coal Act "effects an unconstitutional taking" because it "impli- 
cates fundamental principles of fairness underlying the Takings 
Clause"322 is a reinterpretation of earlier precedent under se- 
lective incorporation. However, it does not preclude the use of a 
due process approach as the preferred vehicle for a continuation 
of the "substantial advancement" test in appropriate circum- 
stances. 

In the recent case of City of Monterey v. Del Monte Dunes at 
Monterey, Ltd.,323 the United States made a strong attempt to 
convince the Supreme Court reconsider the first prong of the 
Agins test in its amicus brief on behalf of the Although 

318. Id a t  188. 
319. Id  a t  185. 
320. Id  a t  188 (citing Euclid, 272 U.S. a t  395). 
321. Nectow, 277 U.S. at 189. 
322. 524 U.S. at 537. 
323. 526 U.S. 687 (1999) (upholding, for the first time, a damages award for a 

regulatory taking). 
324. Brief for the United States as Amicus Curiae Supporting Petitioner in Part 

at *1 (Questions Presented), City of Monterey v. Del Monte Dunes at Monterey, 
Ltd., 526 U.S. 687 (1999) (No. 97-1235). The brief proposed a question in addition to 
those upon which certiorari had been granted: "Whether a land-use restriction that 
does not substantially advance a legitimate public purpose can be deemed, on that 
basis alone, to effect a taking of property requiring the payment of just compema- 
tion." Brief for the United States as Amicus Curiae Supporting Petitioner at *1, Del 
Monte Dunes (No. 97-1235). 
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the Court has considered questions presented only by amici 
before:% Justice Kennedfs opinion, written for a unanimous 
Court on this issue, pointedly spurned its efforts.326 

c. Due Process Requires Meaningfkl Scrutiny 

It is appropriate to consider how rigorously the Supreme 
Court should scrutinize claims that landowners were deprived of 
their property rights through arbitrary or oppressive governmen- 
tal conduct. The term "meaningful scrutiny" is used here be- 
cause it conveys my intent, because it is not a term of art in the 
Supreme Court's lexicon, and because the existing terms of art 
are increasingly fuzzy. 

In addition to the traditional "rational basis" review for the 
general run of economic and social legi~lation,3~~ there is "strict 
scrutiny" for "fundamental" rights.328 Supplementing this two- 
tier scheme is "mid-level" review for gender and illegitimacy.329 
Perhaps Justice Marshall was prescient in 1973 when he advo- 
cated variable reviee0 since, as Professor Fallon noted recent- 

325. See, e.g., H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 24345 
(1989). 

326. Del Monte Dunes, 526 U.S. a t  699. 
As the city itself proposed the essence of the instructions given to the jury, it 
cannot now contend that the instructions did not provide an accurate state- 
ment of the law. In any event, although this Court has provided neither a 
definitive statement of the elements of a claim for a temporary regulatory 
taking nor a thorough explanation of the nature or applicability of the require- 
ment that a regulation substantially advance legitimate public interests outside 
the context of required dedications or exactions, we note that the trial court's 
instructions are consistent with our previous general discussions of regulatory 
takings liability. 

Id. (citations omitted). 
327. See, e.g., Allied Stores v. Bowers, 358 U.S. 522, 530 (1959) (upholding any 

classification based "upon a state of facts that reasonably can be conceived to consti- 
tute a distinction, or difference in state policy"). 

328. See, e g ,  Roe v. Wade, 410 U.S. 113, 155 (1973) (abortion rights); see &O 

Gerald Gunther, The Supreme Court, 1971 Term-Forward: In Search of Euoluing 
Doctrine on a Changing Court: A Model for a Newer Eqwl Protection, 86 HARV. L. 
REV. 1, 8 (1972) (refemng to "strict scrutiny" as "strict' in theory and fatal in factn). 

329. See, e.g., Perry Educ. Ass'n v. Peny Local Educators Ass'n, 460 U.S. 37, 45 
(1983) (providing that legislation must be "narrowly tailored to serve a significant 
government interestn). 

330. See City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 460 (1984) 
(Marshall, J., dissenting). 
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ly, the Court's "articulated framework both reflects and invites 
c o d ~ s i o n . " ~ ~ ~  Fallon attributes this to the Court's tendency to 
give the rational basis test "enhanced biten where classifications 
are apt to stigmatize or come close to trenching on protected 
rights.332 He also cites, inter alia, the Court's "ad hoc balancing 
of 'the liberty [interest] of the individual' against 'the demands 
of an organized society."333 Furthermore, in cases identifying 
substantive due process rights such as those pertaining to "mini- 
mum contactsn requirements for a state's assertion of personal 
jurisdiction, the Court "has not even tried to fit [those rights] 
into a two-tiered 

This Article uses "meaningful scrutiny" as standing for the 
proposition asserted by the Court in another context that 
"[tlhere must be a congruence and proportionality between the 
injury to be prevented or remedied and the means adopted to 
that end."336 Similarly, the Court uses the term "rough propor- 
tionality" in Dolan v. City of !l'igard.336 There, the Court exam- 
ined whether the demanded exaction "substantially advance[d] 
legitimate state interestsn-whether it was a rational means to 
achieve a legitimate end and also whether the regulation proper- 
ly placed a burden upon the landowner.?' 

"Meaningful scrutiny" also encompasses the type of rational 
basis review used by the Court in City of Cleburne v. Cleburne 
Living Center.338 In City of Cleburne, the zoning ordinance re- 
quired a special use permit for a group home for the mentally 
retarded, notwithstanding that hotels, katernity houses and 
similar intense uses could locate in the same residential district 
as a matter of right.339 The Court caremy reviewed the prof- 
fered reasons for the requirement and concluded that it was not 

331. See Fallon, supm note 204, at 315. 
332. Id. at 316-17. 
333. Id. at 317 (alteration in original) (citing Youngberg v. Romeo, 457 U.S. 307, 

320 (1982) (quoting Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., &sent- 
ing))). 

334. Id. 
335. City of Boerne v. Flores, 521 U.S. 507, 520 (1997) (holding that the Reli- 

gious fieedom Restoration Act exceeded Congressional powers). 
336. 512 U.S. 374, 391 (1994). 
337. Dokn, 512 U.S. at 385. 
338. 473 U.S. 432 (1985). 
339. Cleburne, 473 U.S. at 435-39. 
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"rationally related to a legitimate governmental punpo~e."~ 
Professor Tribe has referred to the Cod's  review in City of 

Cleburne as "covertly heightened ~cmtiny,"~' but his contrast is 
with maximum deference to legislative decisions, comporting 
with his characterization of the "rational basis" test as a "con- 
ceivable basis Tribe warns: 

The lack of openly acknowledged criteria for heightened scrutiny 
permits arbitrary use of the type of inquiry undelkken in 
Ckbure, for which courts will remain essentially unaccountable. 
With no articulated principle guiding the use of this more search- 
ing inquiry, even routine economic regulations may from time to 
time succumb to a form of review reminiscent of the Lochner 
era."SdS 

It is inescapable, however, that legitimate "rational basis" re- 
view does require judges to make substantive evaluations about 
legislative goals and their conformity with the states' police 
~ o w ~ F s . ~ ~  

The issues that follow are among the most opaque in the 
murky sea of regulatory takings law. Each is complex, in part 
due to a lack of doctrinal clarity. This categorization of issues 
and approaches sketches how due process analysis might help 
make each more coherent. It makes no attempt to treat sub- 
issues and their branches in present law in a comprehensive 
fashion. 

340. Id. at 446. 
341. See TRIBE supm note 148, at 1612 (describing the analysis in Ckburne, 473 

U.S. 432 (striking down housing restrictions targeting the mentally retarded)). 
342. Id. at 1443. 
343. Id. at 1445 (internal footnote omitted). See supm text accompanying note 

218. 
344. See, e.g., Texas Manufactured Housing Ass'n Inc. v. City of Nederland, 101 

F.3d 1095, 1106 (5th Cir. 1996). 
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A. 'Takings" of Property us. "Deprivations" of Property 

The Supreme Court's present takings jurisprudence simply 
assumes that the normal recourse for a landowner aggrieved by 
a governmental restriction is a suit for compensation under the 
Takings Clause.= Prior to Chicago, Burlington and Quincy 
Railroad v. City of C h i ~ a g o , ~  however, protection against 
property deprivations by states and localities had to be provided 
under state constitutions and laws.=' In many instances, 
courts interpreted this requirement to impose legislative disabil- 
ities instead of remedial duties.348 Thus, a statute that autho- 
rized the taking of private property without providing for the 
payment of compensation would be deemed void.S49 

In a contemporary context, this issue is not dissimilar &om 
that involving ultra vires takings, where courts have upheld 
regulatory takings claims against a state in spite of a determi- 
nation that the action was ultra v i r e ~ . ~  While a Takings 
Clause remedy might provide just compensation, a due process 
remedy should entail injunctive relief and consequential damag- 
es to make the landowner whole.351 

345. See, e.g., Dolan, 512 U.S. at 383-84. 
346. 166 U.S. 226 (1897). See supm text accompanying notes 156-66. 
347. Chicago, Burlington and Quincy R.R., 166 U.S. a t  232-36. 
348. See Robert Brauneie, The First Constitutional Tort: The Remedial Revolution 

in Nineteenth-Century State Just Compensation f iw,  52 VAND. L. REV. 57, 60 (1999). 
349. See id 
350. See, e.g., Corn v. City of Lauderdale Lakes, 904 F.2d 585, 587 (11th Cir. 

1990) (considering a takings claim where an ordinance had been invalidated as un- 
authorized); Fountain v. Metropolitan Atlanta Rapid Transit Auth., 678 F.2d 1038, 
1043 (11th Cir. 1982) ("If official authorities act on behalf of the state so as to take 
private property for public use without just compensation, even if they are acting 
outside of the scope of their official powers, they have violated the fifth and four- 
teenth amendments and are subject to an inverse condemnation suit.") (dictum); see 
also Matthew D. Zinn, Note, UZtra Vires Takings, 97 MICH. L. REV. 245, 245 (1998) 
(asserting that ultra vires determination is "fatal" to takings claims). 

351. Unlike the Takings Clause, the Due Process Clause does not directly allow 
for suits for damages, U.S. CONST. amend. XIV, 9 1. However, plaintiffs may sue 
under 42 U.S.C. 9 1983 (providing for damages against persons depriving others of 
federally protected rights under color of law). Local governments are "persons" for 
this purpose. See Monell v. Department of Soc. Sews., 436 U.S. 658, 690 (1968). 
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B. Retroactive Legislation and "Background Principles* 

Justice Breyer noted in Emtern Enterprises that "there is no 
need to torture the Takings Clause" since "the Due Process 
Clause can offer protection against legislation that is unfairly 
retroactive at least as readily as the Takings Clause might, for 
as courts have sometimes suggested, a law that is fundamen- 
tally &air because of its retroactivity is a law which is basical- 
ly arbitrary."3s2 

Concern about the type of unfairness to which Justice 
Breyer referred might have resulted in the "background princi- 
ples" limitation on the police power enunciated in Lucas v. 
South Carolina Coastal The government may de- 
prive an owner of all beneficial enjoyment of his or her land, but 
that would constitute a categorical taking.3M In order to pre- 
vent the government from imposing draconian mules for the 
public benefit and from blithely recharacterizing them as being 
for prevention of harm, such mules must "inhere in the . . . back- 
ground principles" of state property and nuisance law.366 

Since "background principles" refers to state law, it does not 
freeze the common law at some early or definitive time. Howev- 
er, the insertion of these words hust  add something that "state 
property and nuisance law" otherwise would not contain.3s6 

352. 524 U.S. a t  556-57 (Breyer, J., dissenting). 
353. 505 U.S. 1003, 1029 (1992). 
354. Lucas, 505 U.S. a t  1015-19. 
355. Id. a t  1029 (Vmy limitation so severe [as to prohibit all economically benefi- 

cial use of land] cannot be newly legislated or decreed (without compensation), but 
must inhere in the title itself, in the restrictions that background principles of the 
State's law of property and nuisance already place upon land ownership."). 

356. See generally Hage v. United States, 35 Fed. C1. 147 (1996). 
In the concrete taking case the court must initially decide if the plaintiff has 
an actual property interest, if this is a point of dispute. This determination is 
based upon long and venerable case precedent, developed over the last two 
centuries. It is further clarified in the light of our law's Common Law ante- 
cedents. The Anglo-American case precedent is literally made up of tens of 
thousands of cases defining property rights over the better part of a millenni- 
um. The legal task is very unlike legislative policy-making because judicial 
decision-making builds historically and logically upon past precedent in narrow 
cases and controversies rather than current general exigencies or sweeping 
political mandates. The genius of our Framer's tripartite division of constitu- 
tional power is the creation of separated institutions that each best deal with 
different categories of governmental decisions. 
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However, a few courts, most notably the New York Court of 
Appeals, have ruled that any restriction inserted into the posi- 
tive law prior to a purchase inheres in the buyer's title.%' In 
the most encompassing of these cases, Kim v. City oT New 
York,= the city had raised the legal grade of a street by over 
four feet prior to the plaintiffs' purchase.869 Ten years later, 
the Kims purchased the land, with no knowledge of the change 
and no practical way to learn of it.'&" TWO years after their 
purchase, the city regraded the road.=' In the process, it per- 
manently covered 2400 square feet of the Kims' land with fill 
dirt.962 The court of appeals refbsed to consider the plaintiffs' 
contention that the deposit of fill dirt. constituted a physical 
taking rather than a regulatory taking, insisting instead that 
the raised grade and a duty to provide lateral support for the 
reconstructed road were "background principles" that inhered in 
the plaintiffs' title.363 

In Nollan v. California Coastal Commis~ ion ,~~~  Justice 
Scalia observed: 

Nor are the Nollans' rights altered because they acquired the 
land well after the Commission had begun to implement its poli- 
cy. So long as the Commission could not have deprived the prior 
owners of the easement without compensating them, the prior 
owners must be understood to have transferred their full property 
rights in conveying the lot.365 

Huge, 35 Fed. C1. a t  151 (citing THE FEDERALIST No. 47 (James Madison)). 
357. Basile v. Town of Southampton, 678 N.E.2d 489 (N.Y. 1997); Anello v. Zon- 

ing B d  of Appeals, 678 N.E.2d 870 (N.Y. 1997); Gazza v. New York State Dep't of 
Envtl. Conservation, 679 N.E.2d 1035 (N.Y. 1997); Kim v. City of New York, 681 
N.E.2d 312 (N.Y. 1997); see also Hunziker v. State, 519 N.W.2d 367 (Iowa 1994); 
Grant v. South Carolina Coastal Council, 461 S.E.2d 388 (S.C. 1995). 

358. 681 N.E.2d a t  312. 
359. Id  a t  313. 
360. Id; see also Steven J. Eagle, The 1997 Regulatory Takings Qwrtet: Retreat- 

ing From fh 73uk of Law," 42 N.Y.L. SCH. L. REV. 345, 369 (1998). The change 
was affected through a modification of an engineering map in a municipal office. I d  
These records were not customarily checked in the title examination process. Id; see 
also John M. Armentano, Taking Claims; Property Owners Limited in Challenging 
Zoning Regulations, N.Y.L.J., Mar. 5, 1997, a t  5. - 

361. Kim, 681 N.E.2d a t  313. 
362. Id  
363. I d  a t  316-18. 
364. 483 U.S. 825 (1987). 
365. Nollan, 483 U.S. a t  834 n.2. 
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I have argued elsewhere that the results in cases such as Kim 
and Nollan are mMest1y unfair in light of the restraint upon 
governmental re-definition of rights by fiat that the "background 
principles" language in Lucas was intended to achieve.366 My 
metaphor was that "Dlike the sea anchor, background principles 
do not prevent gradual change, but do keep individual rights 
from being capsized by squalls of legislative passion."367 In a 
similar point made with greater elaboration, Professor Brauneis 
haws from Holmes' opinion in Pennsylvania Coal that the 
"structural habits" by which common law judges habitually re- 
solve disputes in accordance with a variety of prhciples or 
paradigmatic cases creates a web of expectations on which indi- 
viduals should be able to rely.36s A jurisprudence emphasizing 
the substantive unfairness of such outcomes would be entirely 
consistent with respect for settled expectations. 

C. Ends-Means Analysis 

In Nollan v. California Coastal Commission, the Court held 
that there must be an "essential nexus" between the 
government's means and ends.369 Without it, the California 
Coastal Commission's condition on development did not serve 
"legitimate state interestsm but was merely a "plan of extor- 
t i ~n . "~~ '  In his response to a forcefid dissent by Justice 
Brennan, Justice Scalia implicitly acknowledged that some sort 
of heightened scrutiny was appropriate.371 

366. See Eagle, supm note 360, a t  383. Among other reasons why this approach 
is unfair is that often it would be practically impossible for the previous owner to 
mount an "as appliedn challenge under the Williamson County ripeness requirements. 
Id. at  373. 

367. Id. at  399 n.337. 
368. Brauneis, supra note 165, a t  639-60 (discussing Holmes' "too far" aphorism 

in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)). "Although gradual 
legal change is inevitable, sudden changes that drastically undermine basic princi- 
ples, unaccompanied by compensation to disadvantaged parties, should be struck 
down as inconsistent with the settled will of the community, so long as those chang- 
es are not perceived as 'irresistible." Id. at  642. 

369. Nollan, 483 U.S. at  837. 
370. Id. 
371. Id. at 834 n.3. 
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Yee v. City of E~condi&o'?~ lent some support to this propo- 
sition. When juxtaposed with state law, the municipal mobile 
home park rent control ordinance at issue had the effect of per- 
mitting a park tenant to sell his mobile home at a premium that 
capitalized the difference between future market and controlled 
rents??' The result would be a one-time transfer of the value 
of rent control to the incumbent, leaving successors bereft; of the 
lower-cost housing that the statute intended.'?' Justice 
O'Connor noted that the issue had not been properly present- 
ed.s76 She added, however, that it "might have some bearing on 
whether the ordinance causes a regulatory taking, as it may 
shed some light on whether there is a sufficient nexus between 
the effect of the ordinance and the objectives it is supposed to 
advance."376 

As a result of the Court's introduction of the "rough propor- 
tionality" test in Dolan,s7? other courts have used similar anal- 
yses??" For instance, a ban on the demolition, conversion or 
warehousing of single room occupancy hotels was invalidated by 
the New York Court of Appeals in Seawall Associates v. City of 
New York??' It found the nexus between preservation of Single 
Room Occupancy hotel rooms and the problem of homelessness 
that the city intended to address "indirect at best and conjectur- 
al."=" 

A pair of recent decisions by the California Supreme 
Courts8' illustrates the lack of clarity in United States Su- 
preme Court regulatory takings jurisprudence, particularly with 
respect to the similar formulations of Takings Clause and Sub- 
stantive Due Process Clause standard~.~'~ In Kavanau v. Santa 

372. 503 U.S. 519 (1992). 
373. Yee, 503 U.S. at 524-25. 
374. Id  
375. I d  at 532-33 
376. Id. at 530. 
377. Dolan v. City of Tigard, 512 U.S. 374, 391 (1994). See supra text accompa- 

nying note 298. 
378. See, e.g., infm note 355 and accompanying text. 
379. 542 N.E.2d 1059 (1989). 
380. Seawall, 542 N.E.2d at 1068-69. 
381. See genemlly Kavanau v. Santa Monica Rent Control Bd., 941 P.2d 851 (Cd. 

1997); Santa Montica Beach Ltd. v. Superior Court, 968 P.2d 993 (Cd. 1999). 
382. See infm notes 342-45 and accompanying text; notes 346-56 and accompany- 

ing text. 
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plied.393 It applied a heightened standard of scrutiny under 
N ~ l l a n , ~  but it declared that the ordinance would fail even 
under a rational basis test.396 "Deference to legislative authori- 
ty cannot salvage a regulation that defeats rather than accom- 
plishes its stated purpose."39s 

. 
Writing for the four-to-three majority of the California Su- 

preme Court, Justice Mosk declared that "[tlhe notion that a 
court may invalidate legislation that it finds . . . to have failed to 
live up to expectationsn is indeed The court found 
the rational basis test appropriate, regarding D01an~~~  height- 
ened scrutiny as limited to adjudicative determinations respect- 
ing development  exaction^.^* Under either standard, however, 
"any complex piece of social or economic legislation will often 
have unanticipated consequences . . . and. . . the legislative 
body or the electorate . . . must be entrusted to weigh whatever 
harms and benefits result. . . . - A dissent by Justice Chin 
argued that "[tlhe majority . . . inappropriately conflates takings 
jurisprudence with due process jurisprudence, thus undoing 
much of our effort in Kavanau v. Santa Monica Rent Control 
Board to disentangle these two areas of law."401 He empha- 
sized his view that the court was treating the Takings Clause 
"substantially advance" test as if it were the Due Process Clause 
"rational basis" He argued that "substantially advancen 
has an objective meaning and that the plaintiff should be al- 
lowed an opportunity to prove its case.403 Justice Baxter's dis- 
sent agreed; but he stressed that the deference due to legislation 
under the states' police power is not applicable to claims for just 
compensation under the Takings C l a ~ e . ~  The opinions of 
Justices Chin and Baxter reflect the problems inherent in the 

393. Id at 997. 
394. Nollan v. California Coastal Comm'n, 483 U.S. 825 (1987). 
395. Santa Monica Beach Lfd., 968 P.2d at 997. 
396. Id at 998. 
397. Id. at 999-1000. 
398. 512 U.S. 374 (1994). 
399. Santa Monica Beach, Ltd, 968 P.2d at 1005. 
400. Id. at 1004. 
401. Id. at 1036 (Chin, J., dissenting) (citations omitted). 
402. Id at 1037 (Chin, J., dissenting). 
403. Id. at 1037, 1040 (Chin, J., dissenting). 
404. Santa Monica Beach, Ltd, 968 P.2d at 1013 (Baxter, J., dissenting). 
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Supreme Court's attempt to cabin due process considerations 
within a Takings Clause framework. 

D. Ripeness, Delay a d  Deliberate 
Governmental Miscoduct 

Dealing with regulatory takings ripeness requirements tra- 
ditionally has been thought to result in one set of legal prob- 
lems, and deliberate governmental attempts to delay owners 
have typically been thought to result in another set of legal 
problems. In fact, both are aspects of one problem: Localities 
systematically withhold definitive land use rulings and chal- 
lenge compensation requests, knowing that the economics of 
litigation and holding undeveloped land will cause almost all 
owners to yield. 

The Supreme Court's Williamson County ripeness test405 
imposes two major tests before an "as applied" takings case is 
ripe for review.- An owner has to obtain a "final" decision by 
a governmental actor,407 and the owner must be denied com- 
pensation in state court." These tests seem simple and rea- 
sonable but in fact have become complex and i l l u ~ i v e . ~  The 
driving force behind this complexity and illusiveness is that the 
agency has nothing to gain and potentially everything to loose 
by issuing a "final" decision.410 The first Supreme Court opin- 
ion to use the term "regulatory taking" was Justice Breman's 
dissent in $an Diego Gas & Electric Co. v. City of San Dieg~.~l l  
He noted that the appellant had been denied all use of its land 
for seven years before the Supreme Court determined that its 
claim was not ripe.412 Furthermore, Breman cited the tr&- 
script of an attorney bragging, at a California municipal law 

405. Williamson County Reg'l Planning Comm'n v. Hamilton Bank, 473 U.S. 172 
(1985). 

406. Williamson County, 473 U.S. at 186, 194. 
407. I d  at 186. 
408. Id. at 194; see also Stein, supra note 4. 
409. See BERGER, supm note 2 (containing detailed roadmaps and strategic dis- 

cussion of the Williamson County prongs); see also Michael Berger, The Ripeness 
Mess, SB14 ALI-ABA 155 (1997) (same). 

410. See Stein, supm note 4, at 12-13. 
411. 450 U.S. 621 (1981). 
412. San Diego Gas, 450 U.S. at 655 n.22 (Brennan, J., dissenting). 
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officers' conference, that if a locality was sued, all it would have 
to do was to slightly m o w  the statute and force the owner to 
begin anew?" 

Modern zoning techniques typically do not give landowners 
uses as of right?'' Proposals have to be negotiated with plan- 
ning commission staff members, who are in a position to suggest 
that approval is possible if slight modifications are made?" 
These proposals typically engender the need for additional modi- 
fications, with the process repeating itself many times over?16 
Overlaying this is the availability of appeals within the planning 
commission, appeals to the city council, and requests for varianc- 
es and zoning amendments?" Should the owner ever receive a 
final decision, he or she must begin litigating anew by seeking 
compensation in state court, and he or she must be prepared to 
challenge adverse rulings?'* The owner must pay attorney's 
fees and litigation expenses, in addition to paying taxes and 
interest on land that may be unproductive.419 Responses by 
planners and municipal law officers are paid for by taxpayers, 
and their ensuing workload justifies the size of the staff.420- 

Two federal cases42' have held that agency delays in grant- 
ing permits constituted takings.422 In the first, decided by the 
Court of Claims in 1970,423 the National Park Service failed to 
follow statutory requirements in dealing with a developer.424 
The second, Eastern Minerals International, Inc. v. United 

413. Id. 
414. See BERGER, supra note 2, at 158; see also WILLIAM A FISCHEL, Em- 

NOMCS OF ZONING LAWS 21 (1985) (citing ROBERT H. NELSON, ZONING AND PROPER- 
TY RIGHTS (1977)). 

415. See E A G ~ ,  supra note 280, at 222. 
416. See generally Gregory Overstreet, The Ripeness Doctrine of the Takings 

Clause: A Survey of Just How Far Federa.? Courts Will Go to Avoid Adjudicating 
Lund Use C a w ,  10 J.  LAND USE & ENVTL. LAW 91 (1994). 

417. I d  
418. I d  
419. I d  
420. I d  
421. See genemlly Drakes Bay Land Co. v. United States, 424 F.2d 574 (Ct. C1. 

19701, supplemental opinion, 459 F.2d 504 (1992); Eastern Minerals Inti; Inc. v. 
United States, 36 Fed. C1. 541 (1996). 

422. See infra note 381 and accompanying text; notes 390-93 and accompanying 
text. 

423. Drakes Bay, 424 F.2d. at 574. 
424. I d  
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States,4" was decided by the C o b  of Federal Claims in 
1996.426 The c o b  found that the federal Office of Surface 
Mining's six year delay in responding to the plaintiffs mining 
permit application was "extraordinary" and that the delay con- 
stituted a permanent taking even though there was no final 
agency action.427 In other cases, judges clearly have been con- 
cerned about extended proceedings.428 

The California Supreme Cowt's recent decision in Kavanau 
v. Santa Monica Rent Control illustrates how even a 
judicial vindication of rights may lead to endless delay. In 
Kavanau, a landlord had challenged the ceiling on increases 
contained in a rent control ordinance in 1989.430 Four years 
later, a California appellate c o d  ruled that he had been de- 
prived of a just and reasonable The landlord then 
pursued just compensation for the rents of which he had been 
deprived while his challenge to the ordinance was pending.432 
The California Supreme Court rehsed to rule upon his request 
for damages under 24 U.S.C. 8 1983, based on its view that the 
local board should consider its earlier deprivation in setting 
Kavanau's future The court stated: 

We think one of the costs associated with rent control that the 
Rent Board must consider is the cost to Mavanau of any confisca- 
tory rent ceilings the Rent Board previously imposed on the 
apartments in question. . . . Thus, irrespective of whether section 
1983 would have afforded Mavanau a remedy for the due process 
violation, his continuing right to an adjustment of future renta 
can provide an adequate remedy.434 

425. 36 Fed. C1. 541 (19%). 
426. Eastern Minerah, 36 Fed. C1. a t  541. 
427. Id. at 548. 
428. See, e.g., Tahoe-Sierra Reservation Council, Inc. v. Tahoe Reg'l Planning 

Agency, 34 F. Supp. 2d 1226, 1229 (D. Nev. 1999) ("On December 1, 1998, after 
fourteen and a half years of litigation, the first phase of the trial in this action fi- 
nally began. . . . The first ten years or so were spent largely in an effort to deter- 
mine whether any of the claims in the case were justiciable at all."). 

429. 941 P.2d 851 (Cal. 1997). 
430. Kavanau, 941 P.2d at 854. 
431. Kavanau v. Santa Monica Rent Control Bd., 23 Cal. Rptr. 2d 724 (1993). 
432. Kavanuu, 941 P.2d a t  855. 
433. See id at 863-67. 
434. Id. at 865 (citations omitted). 
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Thus, after a decade of continual litigation up and down the 
California judicial system, Kavanau was sent back to seek fair 
treatment &om the Santa Monica Rent Board.& 

Cases like Kavanau have been the rule, and cases like East- 
ern Minerals have been the rare exception; undue delay has 
been almost impossible to establish as a matter of law. The 
Supreme Court heard oral argument in one of the more egre- 
gious examples of deliberate delay, PFZ Properties, Inc. v. Rodri- 

In PFZ Properties, the company had attempted for 
eleven years to make the Commonwealth of Puerto Rico process 
its development plan for a resort hoteLM7 PFZ introduced sub- 
stantial evidence in the U.S. district court to show that the 
Commonwealth's failure was deliberate and malicious and that 
it even had gone so far as to remove records from its files in 
order to hinder the developer's progress.438 Nevertheless, the 
Court of Appeals for the First Circuit ruled that the landowner's 
constitutional rights were not violated even if all of the charges 
of official misconduct were true.M9 Without explanation, the 
Supreme Court after oral argument dismissed the action without 
deciding its meritsm It would be inconceivable that a +urt 
would countenance such protracted negotiations and delays re- 
specting the exercise of any other individual right. I 

The Supreme Court's new opinion in City of Monterey v. Del 
Monte Dunes at Monterey, Ltd.441 is a model of how an unfair 
administrative process can lead the Supreme Court to grant 
relief based on due process. Justice Kennedy's summary of the 
facts seemingly incorporated Del Monte's argument whole: Del 
Monte Dunes emphasized the tortuous and protracted history of 

435. See id at 867. 
436. PFZ Properties, Inc. v. Rodriguez, 503 U.S. 257 (1992) (dismissing writ of 

certiorari as improvidently granted). 
437. PFZ Properties, Inc. v. Rodriguez, 928 F.2d 28, 29 (1st Ci. 19911, cert. dk- 

missed, 503 U.S. 257 (1992). 
438. PFZ Properties, Inc. v. Rodriguez, 739 F. Supp. 67, 69-70 0. Puerto Rico 

1990), afd, 928 F.2d 28 (1st Cir. 1991). cert. dismissed, 503 U.S. 257 (1992). 
439. PFZ Properties, 928 F.2d at 31 (This Court has repeatedly held . . . that 

rejections of development projects and refusals to issue building permits do not ordi- 
narily implicate substantive due process. Even where state officials have allegedly 
violated state law or administrative procedures, such violations do not ordinarily rise 
to the level of a constitutional deprivation.") (internal citations omitted). 

440. PFZ Pmperties, 503 U.S. 257. 
441. 526 U.S. 687 (1999). 
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attempts to develop the property, as well as the shifting and 
sometimes inconsistent positions taken by the city throughout 
the process, and argued that it had been treated in an unfair 
and irrational manner. Del Monte Dunes also submitted evi- 
dence designed to undermine the validity of the asserted factual 
premises for the city's denial of the final proposal and to suggest 
that the city had considered buying, or inducing the State to 
buy, the property for public use as early as 1979, resewing some 
money for this purpose but delaying or abandoning its plans for 
financial reasons. The State of California's purchase of the prop- 
erty during the pendency of the litigation may have bolstered 
the credibility of Del Monte Dunes' position.42 

The most recent illustration of the Supreme Court's interest 
in fairness as the keystone to its property rights jurisprudence is 
its decision in Olech v. Village of W i l l o ~ b i - o o k . ~ ~ ~  In a per curi- 
am decision, the Court found that a property owner subjected to 
an "irrational and wholly arbitrary" demand was deprived of 
equal protection of the laws under the Fourteenth Amend- 
ment.444 While there was evidence of malice by local officials, 
the Court pointedly refused to adopt the "vindictive action" re- 
quirement urged in Justice Breyer's conc~rrence.~~ 

A due process-based jurisprudence would place more empha- 
sis upon examining the methods by which agencies negotiate 
with landowners and defer decisions. The present structure of 
administrative delays places the burden on landowners to devise 
plan after plan in order to establish what they are not permitted 
to do. One possible solution is the adoption of prophylactic rules 
or burden shifting techniques. The recently enacted Florida 
"'Bert J. Harris, Jr., Private Property Rights Protection Act, md.sB 

for example, requires agencies to issue in a timely fashion and 
upon request "a written ripeness decision identiwng the allow- 
able uses to which the subject property may be put."847 This 

442. Del Monte Dunes, 526 U.S. at 696-97 (internal citation omitted). 
443. 120 S. Ct. 1073 (2000). 
444. Okch, 120 S. Ct. at 107475. 
445. Id. at 1075 (Breyer, J., concurring). 
446. 1995 Fla. Laws ch. 95-181, 5 1 (codified at nA. STAT. ANN. 5 70.001 (Har- 

rison 1997)). 
447. Id. 8 70.001(5Xa). 
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decision "constitutes the last prerequisite to judicial review.- 

E. The Denominator Problem 

The first two factors in the Supreme Court's three-factor 
balancing test for regulatory takings require that judges consid- 
er a challenged regulation's "economic impact" and its '''interfer- 
ence with reasonable investment backed expectations. -9 

While the Court has said that it "does not divide a single parcel 
into discrete segments" for this p u r p o ~ e , ~  that begs the ques- 
tion of what the relevant "parcel" is. In addition, parcels are 
routinely divided into temporal segments, and the Court has no 
difficulty in requiring just compensation for the taking of lease- 
h o l d ~ . ~ ~ ~  Some commentators have warned that owners would 
define the relevant parcel too narrowly, referring to "conceptual 
severanceM2 and "entitlement chopping.- I have argued 
elsewhere that this is a game that two could play and that the 
government could define the relevant parcel too broadly through 
what I have dubbed "conceptual agglomeration.- The Su- 
preme Court acknowledged this problem in Lucas v. South Caro- 
lina Coastal However, the Court declined to deal 
with it other than to claim that the New York Court of Appeals' 
conceptual agglomeration in finding the relevant parcel in the 
Penn Central case to be all of the company's lands stretching up 

448. Id. 
449. Eastern Enters., 524 U.S. a t  523-24 (quoting Kaiser Aetna v. United States, 

444 U.S. 164, 175 (1979)). 
450. Penn Cent. Tramp. Co. v. City of New York, 438 U.S. 104, 130 (1978). 
451. See, e.g., United States v. General Motors, 323 U.S. 373 (1945). 
452. Margaret Jane Radin, The Liberal Conception of Property: Cms8 Currents in 

the JurispNdence of Takings, 88 C O L U  L. REV. 1667, 1676 (1988). "[Elvery reg- 
ulation of any portion of an owner's 'bundle of sticks,' is a taking of the whole of 
that particular portion considered separately. Price regulations 'take' that particular 
servitude curtailing free alienability, building restrictions 'take' a particular negative 
easement curtailing control over development, and so on." Id. at 1678 (footnote omit- 
ted). 

453. kank Michelman, Takings, 1987, 88 C0Lut.f. L. REV. 1600, 1601 (1988). 
454. EAGLE, supm note 280, 8 8-201). 
455. 505 U.S. 1003, 1016 n.7 (1992) ("Regrettably, the rhetorical force of our 

'deprivation of all economically feasible use' rule is greater than its precision, since 
the rule does not make clear the 'property interest! against which the loss of value 
is to be measured."). 
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Park Avenue, which it had constructed at the beginning of the 
twentieth-century over its main line leading to Grand Central 
Terminal, was uunsupportable."466 

The Federal Circuit has shown sensitivity to the underlying 
issues by considering careMy the underlying m a y  of facts and 
circumstances in specific cases, including how and when an 
owner acquired a tract, what parts of it might have been sold off 
before the regulation was imposed, and why, whether and in 
what context certain parts of the remaining tract may have been 
deprived of all value or were unimpaired.457 

However, these issues go far beyond the proper dimensions 
of the Takings Clause. If the sovereign permanently occupies ten 
acres, it should have to pay, regardless of whether that was the 
owner's only holding or if the owner retained 990 contiguous 
acres. If a regulation deprives the owner of property rights in 
the ten acres, the same principle should apply. What has been a 
vexing problem should be dealt with by dividing it into its tak- 
ings and due process components. I have suggested that the 
"takings" side of the issue be disposed of by permitting an owner 
to speciG the relevant parcel and then discerning whether this 
parcel constitutes one of more "cornmercid ~nitCs1."~~~ Only if 
the parcel proposed by the owner is recognized as comprising 
one of more units of land as customarily sold in the locality 
would the owner prevail. 

Similar issues, such as whether the agency has adopted 
legitimate ends and adopted rational means and whether it has 
acted in an arbitrary or oppressive manner in selecting the 
lands to be regulated, may be better treated under a due process 
analysis, utilizing meaningful scrutiny. 

F. "Legislative" us. "Adjudicative" 
Regulation 

In Dolan v. City of Tiga~-d,4~' the Supreme Court held that 

456. Lucas, 505 U.S. at 1016 n.7 (citing Penn Cent. Transp. Co. v. City of New 
York City, 366 N.E.2d 1271, 1276-77 (N.Y. 19771, affd, 438 U.S. 104 (1978)). 

457. See, e.g., Florida Rock Indus. v. United States, 18 F.3d 1560 (Fed. Cir. 
1994); Loveladies Harbor v. United States, 28 F.3d 1171 (Fed. Cir. 1994). 

458. See EAGLE, supm note 280, 5 8-(2x9. The analogy is to U.C.C. 5 2-105(6). 
459. 512 U.S. 374 (1994). 
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a municipality could not exact easements as a condition to the 
granting of a building permit unless it could demonstrate that 
there was "rough proportionality" between the impact of the 
development and the e x a ~ t i o n . ~  This rule has been applied to 
cash exactions as well.*' The Court adopted the term "rough 
proportionality" over the term "reasonable relationship" that 
some states had used for a similar standard, partly because the 
latter term was similar to "rational basis," which the Court 
described as denoting the minimal level of scrutiny under the 
Equal Protection Clause of the Fourteenth Amendment.462 
That term is used for the Due Process Clause as The 
Court's opinion, delivered by Chief Justice Rehnquist, also de- 
fends its imposition of the duty to justify the exaction upon the 
city on the grounds that, while the landowner normally has the 
burden of demonstrating that the regulation is arbitrary, here 
the decision was "adj~dicative."~~~ ' 

The issue of burden shifting is extremely important.465 On 
the one hand, in his Dolan dissent, Justice Stevens accuses the 
Court of retreating from the strong presumption of constitution- 
al validity accorded to business regulations, and of returning to 
substantive due On the other, Justice Thomas chal- 
lenges the Court's underlying premise in a forceful dissent to the 
denial of certiorari in Parking Association of Georgia v. City of 
Atlanta:467 

It is hardly surprising that some courts have applied Dolan's 
rough proportionality test even when considering a legislative 
enactment. It is not clear why the existence of a taking should 

460. Dohn, 512 U.S. a t  391 (?To precise mathematical calculation is required, 
but the city must make some sort of individualized determination that the required 
dedication is related both in nature and extent to the impact of the proposed devel- 
opment"). 

461. See Ehrlich v. City of Culver City, 911 P.2d 429, 4 4 3 4  (Cal. 1996). 
462. Dohn, 512 U.S. at 391. 
463. Id. 
464. Id. a t  385. 
465. See, e.g., Marshall S. Sprung, Note, Taking Sides: The Burden of Awf 

Switch in Dolan v. City of Tigard, 71 N.Y.U. L. REV. 1301 (1996). 
466. Dohn, 512 U.S. a t  402 (Stevens, J., dissenting). 
467. 450 S.E.2d 200 (Ga. 1!394), cert. denied, 515 U.S. 1116 (1995) (reviewing an 

ordinance enacted to beautify a central business district by requiring parking lot 
owners to convert ten percent of a paved area to landscaping and to plant one tree 
for every eight parking spaces). 
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turn on the type of governmental entity responsible for the tak- 
ing. A city council can take property just as well as a planning 
commission can. Moreover, the general applicability of the ordi- 
nance should not be relevant in a Lakings analysis. If Atlanta had 
seized several hundred homes in order to build a freeway, there 
would be no doubt that Atlanta had taken property. The distinc- 
tion between sweeping legislative takings and particularized 
administrative takings appears to be a distinction without a con- 
stitutional difference. 

Although Dolan purports to be an exception to Agins, the 
logic of these two cases appears to point in different directions. 
The lower cou~%s should not have to struggle to make sense of 
this Lension in our case 

In one sense, Justice Thomas' concerns reflect the long de- 
bate at  the state level as to whether less than comprehensive re- 
zoning ordinances should be treated as "legislative" or "quasi 
judicial" in terms of the deference that they are accorded by 

At another level, however, it is likely that many lo- 
calities will respond to Dolan by increasing the specificity of 
their ordinances and leaving less to the discretion of zoning and 
building code administrators. However, "a municipality should 
not be able to insulate itself from a takings challenge merely by 
utilizing a different bureaucratic vehicle when expropriating its 
citizen's property."470 The problem of discerning which statutes 
are legislative and which are adjudicative for purposes of a 
Dolan analysis is apt to be open-ended and chronic. While the 
Court in Del Monte Dunes pronounced Dolan "inapp~site,"~~' 
given its principal concern with the fairness issue, the scope of 
Dolan remains to be determined.472 

468. Parking Ass'n, 515 U.S. a t  1117-18. 
469. See Fasano v. Board of Comm'rs of Washington County, 507 P.2d 23 (Or. 

1973) (small-scale rezoning quasi-judicial), overruled by Neuberger v. Portland, 288 
Or. 585 (1980); Board of County Comm'rs v. Snyder, 627 So. 2d 469 (Fla. 1993) 
(same); Arne1 Dev. Co. v. City of Costa Mesa, 620 P.2d 565 (Cal. 1980) (all zoning 
legislative); Bell v. City of Elkhorn, 364 N.W.2d 144 (Wis. 1985) (same). Fasano re- 
mains emblematic although legislatively superseded, Neuberger v. City of Portland, 
607 P.2d 722, 725 (Or. 1980). 

470. Amoco Oil Co. v. Village of Schaumburg, 661 N.E.2d 380, 390 (Ill. App. 
1995) (discussing Parking Ass'n of Georgia, 515 U.S. a t  116). 

471. City of Monterey v. Del Monte Dunes a t  Monterey, Ltd., 526 U.S. 687, 703 
(1999). 

472. See Steven J. Eagle, Del Monte Dunes, Good Faith and Land Use Re&- 
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G. Adequate Remedies for Constitutional 
Deprivations 

As noted previously,"just compensationn for a taking rarely 
constitutes full ~ompensation.4~' The difference between them 
is that just compensation relates to the market value of what 
the government takes, whereas full compensation is the value, 
to the owner, of all that the owner loses?" Relocation costs, 
including the cost of locating suitable new land, moving expens- 
es, brokers' commissions and the like, are the easiest additional 
costs to estimate 0bjectively.4~' The loss of business goodwill 
and the prospect of additional business expenses due to the 
replacement parcel being in a different and less suitable location 
are less easily mea~urable.4'~ Hedonic damages, comprising the 
loss of sentimental attachment to residential property, is least 
susceptible to objective mea~urement.4~' 

As is the case when other fundamental rights are subjected 
to governmental attack, the remedy for impermissible govern- 
mental land use regulation should be prevention and not com- 
pensation. Were property owners primarily interested in com- 
pensation, they would put their lands or other assets up for sale. 
Challenges to alleged impermissible regulations should be dealt 
with as such and not forced into the compensation-based inquiry 
of the Takings Clause except for interim damages. 

That takings damages do not constitute a sufficient remedy 
for wrongful property deprivations is highlighted in the situation 
in which the owner's injury is real but non-pecuniary. A vivid 

tion, 30 E m .  L. REP. 10,100 (2000) (arguing "inapposite" dictum not detennina- 
tive); cf. Bonnie Briar Syndicate, Inc. v. Town of Mamaroneck, 699 N.Y.S.2d 721, 
725 (N.Y. 1999). 

473. See supm text accompanying note 207-12. 
474. Matthew S. Watson, Note, The Scope of the Supreme Courts Heightened 

Scrutiny Takings Doctrine and Its Impact on Development Emtions,  20 W ~ R  L. 
REV. 181, 186 (1998). 

* 475. See D. DOBBS, HANDBOOK ON THE U W  OF REMEDIES (1973). 
476. Mary J. Caving, Annotation, .Goodwill or "Going Concern" Value as Element 

of Lessee's Compensation for Taking Leasehold in Eminent Domain, 58 kL.R.3d 
0 566 (1974). 

477. See Kyle R. Crowe, The Semantical Bifurcation of Noneconomic Loss: Should 
Hedonic Damages Be Recognized Independently of Pain and Suffering Damages?, 75 
IOWA L. REV. 1275, 1291-92 (1990). 
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illustration is the commandeering of private knds for state- 
mandated Interest on Lawyers Trust Account ("IOLTA") pro- 
grams. In Phillips v. Wmhington h g a l  Fo~ndation,4~~ the Su- 
preme Court considered a challenge to the constitutionality of 
such programs brought by a client and attorney who objected to 
the client's Rands being impressed for the purpose of generating 
interest that would be distributed by the Texas IOLTA program 
to legal services organizations chosen by it. 

Chief Justice Hlehnquist, writing for the Court, noted that 
lawyers traditionally established separate savings accounts for 
funds held in trust for individual clients where the sums in- 
volved justifed the expense. Smaller client deposits were held in 
tmst in consolidated checking accounts on which federal law 
prohibited the payment of interest.479 In 1980, however, Con- 
gress established Negotiable Order of Withdrawal ("MOW) ac- 
counts, which permit interest to be paid on checking accounts 
established for the benefit of non-profie organizations. IOLTA 
programs were established in re~ponse.~" 

While several United States Courts of Appeals had conclud- 
ed that the interest income generated by funds held in IOLTA 
accounts is not private property for Takings Clause purpos- 
e ~ , ~ ~  the Fifth Circuit in Phillips had "conclud[edl that 'any 
interest that accrues bdongs to the owner of the prin~ipal. '"~~ 

Chief Justice Hlehnquist noted that the Court had "never 
held that a physical item is not 'propertf simply because it lacks 
a positive economic or market value."483 Rather, he vouched 
the Court's "longstanding recognition that property is more than 
economic value."4w His opinion concluded: 

In sum, we hold that the interest income generated by funds held 
in IOLTA accounts is the "private property" of the owner of the 
principal. We express no view as to whether these funds have 

478. 524 U.S. 156 (1998). 
479. Phillips, 524 U.S. at 160. 
480. Id. at 161. 
481. See, e.g., Cone v. State Bar of Fla., 819 F.2d 1002 (11th Cir. 1987). 
482. Phillips, 524 U.S. at 163 (quoting Washington Legal Found. v. Texas Equal 

Access to Justice Found.. 94 F.3d 996, 1004 (5th Cir. 1996)). 
483. Id. at 169-70 (citing Loretto v. Teleprompter Manhattan CAW Corp., 458 

U.S. 419 (1982)). 
484. Id. 
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been "taken" by the State; nor do we express an opinion as to the 
amount of "just compensation," if any, due respondents. We leave 
these issues to be addressed on remand.& 

Not surprisingly, on remandsm the United States District 
Court held that there was no taking: "The client's funds would 
be unable to generate net interest absent IOLTA. Therefore, the 
economic impact of the regulations on Plaintiffs is nil1 [si~]."~' 

In Eastern Enterprises, it makes no sense to impose a reme- 
dy of 'ljust compensation" where the "taking" was of cash.488 
Similarly, in Phillips it makes no sense to impose of remedy of 
'ljust compensation" where the governmental action resulted in a 
loss of individual autonomy-a loss not measurable in dollars. 

VI. CONCLUSION 

The Supreme Court's decision in Eastern Enterprises v. 
A ~ ~ f e l ~ '  illustrates the shortcomings of shoehorning issues in- 
volving the fundamental unfairness of governmental exactions 
not even involving specific assets into a Takings Clause context. 
Likewise, the Court's attempt in Dolan v. City of Tigard4'' to 
limit meaningful review to "adjudicative" acts of their agents 
and not to local legislatures themselves is unworkable.491 
While the Supreme Court has been reluctant to more fully em- 
ploy the Due Process Clause in dealing with property rights 
issues, it cannot provide for coherent judicial review otherwise. 

485. Id. at 172. 
486. Washington Legal Found., 86 F. Supp. 2d at 624. 
487. Id. at 646. 
488. Eastern Enters. v. Apfel, 524 U.S. 498 (1998). See text accompanying notes 

207-212. 
489. 524 U.S. 498 (1998). 
490. 512 U.S. 374, 391 (1994). 
491. See aupm discussion Part V.E. 
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