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I. INTRODUCTION

The Civil Justice Reform Act (CJRA) of 1990 is rooted in
more than a decade of concern that cases in federal courts take
too long and cost litigants too much. As a consequence, propo-
nents of reform argue, some litigants are denied access to justice
and many litigants incur inappropriate burdens when they turn
to the courts for assistance in resolving disputes. In the late
1980s, several groups, including the Federal Courts Study Com-
mittee and the Council on Competitiveness, began formulating
reform proposals. One of these-the Task Force on Civil Justice
Reform, which was initiated by Senator Joseph Biden and con-
vened by The Brookings Institution-produced a set of recommen-
dations that ultimately led to legislation. The task force com-
prised leading htlgntd:-rs from the plaintiffs’ and defense bar,
civil and women's rights lawyers, attorneys representing con-
sumer and environmental organizations, representatives of the
insurance industry, general counsels of major corporations, for-
mer judges, and law professors.

The new legislation, the CJRA, required each federal district

* Project Directar for the evaluation of the Civil Justice Reform Act of 1900
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court to conduct a self-study with the aid of an advisory group
and to develop a plan for civil case management to reduce costs
and delay. To provide an empirical basis for asseasing new pro-
cedures adopted under the act, the legislation also provided for
an independent evaluation. Ten district courts, denoted “pilot”
district courts, were required to adopt plans that incorporated
certain case management principles through December 1995.
The evaluation focused on the consequences of that pilot pro-

The Judicial Conference and the Administrative Office of
the U.S. Courts asked RAND's Institute for Civil Justice to eval-
uate the implementation and the effects of the CJRA in these
districts. This document describes the implementation of the
CJRA and summarizes the effects of its case management poli-
cies on time to disposition, costs, and participants’ satisfaction
and views of fairness.

To preview the main findings of the evaluation:

1. The CJRA pilot program, as the package was implemented,
had little effect on time to disposition, litigation costs, and
attorneys' satisfaction and views of the fairness of case man-
agement.

2. But our analysis of case management as practiced across
districts and judges shows that what judges do to manage
cases matters:

*  Early judicial case management, setting the trial schedule
early, shortened time to discovery cutoff, and having liti-
gants at or available for settlement conferences are associat-
ed with a significantly reduced time to disposition. Early
judicial case management also is associated with significant-
ly increased costs to litigants, as measured by attorney work
hours.

*  Bhortened time to discovery cutoff is associated with signifi-
cantly decreased attorney work hours.

*  None of these policies significantly affects attorneys' satisfac-
tion or views of fairness, either positively or negatively.

3. If early case management and early setting of the trial
schedule are combined with shortened discovery cutoff, the
increase in costs associated with the former can be offset by



1997] Just, Speedy, and Inexpensive? 19

the decrease in costs associated with the latter. We estimate
that under these circumstances, litigants in general civil
cases that do not close within the first nine months would
pay no cost penalty for a reduced time to disposition of ap-
proximately four to five months (about 30 percent of their
median time to disposition).

4. The CJRA also required public reporting of the status of
each judge's calendar every six months, including the num-
ber of cases pending over three years. Since adoption of the
CJRA, the total number of all civil cases pending has in-
creased, but the number of cases pending more than three
m has dropped by about 25 percent from its pre-CJRA

II. OVERVIEW OF THE CJRA PIiLOT PROGRAM

The CJRA created a pilot program that required ten federal
distriet courts to incorporate certain case management principles
into their plans and to consider incorporating certain other case
management techniques. Both the principles and the techniques
were largely based on those recommended by the task force
initiated by Senator Biden. The evaluation included ten other
districts to permit comparisons; these districts were not required
to adopt any of the case management principles or technigues.

The ten pilot districts selected by the Committee on Court
Administration and Case Management of the Judicial Confer-
ence of the United States were: California (8), Delaware, Geor-
gia (N), New York (8), Oklahoma (W), Pennsylvania (E), Tennes-
see (W), Texas (3), Utah, and Wisconsin (E).

The Judicial Conference, with advice from RAND, also se-
lected the following ten comparison districts: Arizona, California
(C), Florida (N), Illinois (N), Indiana (N), Kentucky (E), Ken-
tucky (W), Maryland, New York (E), and Pennsylvania (M).

Using several methods, we confirmed that the pilot and
comparison districts are comparable and adequately represent
the range of districts in the United States. Together, the 20
study districts have about one-third of all federal judges and
one-third of all federal case filings.

The pilot districts were required to implement their plans
by January 1992; the other 84 districts, including the compari-
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son districts, could implement their plans any time before De-
cember 1993.

The Six Case Management Principles
The act directs each pilot district to incorporate the follow-

ing principles into its plan:

B 00 00 1

Differential case management;
Early judicial management;

Monitoring and control of complex cases;
Encouragement of cost-effective discovery through voluntary
exchanges and cooperative discovery devices;
Good-faith efforts to resolve discovery disputes before filing
motions; and
Referral of appropriate cases to alternative dispute resolu-
tion programs.

Pilot districts must incorporate these principles, while other
districts may do so.

The Six Case Management Techniques
The act directs each district to consider incorporating the

following techniques into its plan, but no district is required to
incorporate them:

1
2,
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Joint discovery/case management plan;

Party representation at each pretrial conference by an attor-
ney with authority to bind that party regarding all matters
previously identified by the court for discussion at the con-
ference;

Required signature of attorney and party on all requests for
discovery extensions or trial postponements;

Early neutral evaluation;

Party representatives with authority to bind to be present
or available by telephone at settlement conferences; and
Other features that the court considers appropriate.
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III. FEATURES OF THE RAND EVALUATION

The evaluation is designed to provide a quantitative and
qualitative basis for assessing how the case management princi-
ples and techniques identified in the CJRA affect litigants' costs
(measured in both attorney work hours and money), time to
disposition, participants’ satisfaction with the process, views of
fairness of the process, and judge work time required.

Comparisons are made between the ten pilot and ten com-
parison districts using data from cases terminated in 1991 be-
fore CJRA and separately using data from cases filed in 1992-93
after implementation of the pilot program plans. Because of
differences between our pre-CJRA and post-CJRA data that are
unrelated to CJRA and that are difficult to properly account for,
we focus on separate pre- and post-CJRA analyses. The results
of our qualitative analysis, combined with our separate pre- and
post-CJRA quantitative analyses, provide ample evidence con-
cerning the effects of the act.

The evaluation also uses quantitative analyses to compare
cases managed in different ways to determine how such manage-
ment practices affect litigants’ costs, time to disposition,
participants’ satisfaction with the process, and views of fairness.
The quantitative analyses exploit natural variation in judges'
management practices, rather than an experimental random
assignment of management practices to cases.

Data Sources

The evaluation is based on extensive and detailed case-level
data from January 1991 through December 1995. Data sources
include:

Court records;

Records, reports, and surveys of CJRA advisory groups;

The districts’ cost and delay reduction plans;

Detailed case processing and docket information on a sam-

ple of cases;

*  Surveys of judicial officers on their activities, time expendi-
tures, and views of CJRA:

* Mail surveys of attorneys and litigants about costs, time,
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satisfaction, and views of the fairness of the process; and
* Interviews in person with judges, court staff, and lawyers in
each of the 20 districts.

Similar data were collected for a special supplementary
analysis of ADR programs in the six study districts with a suffi-
ciently high volume of ADR cases to permit evaluation.

We used CJRA advisory group reports, documents, and
meeting minutes to assess the advisory group process and find-
ings; we used the districts’ plans and proposed local rule
changes to assess what the district said it would do under
CJRA; we used the dockets for a large sample of cases to help us
understand what was actually done on cases and when (such as
schedule setting, assignment to management tracks, or referral
to ADR); we used court records to assess the basic characteris-
tics of the cases and court actions, such as referral to ADR, that
were not always on the court docket; we used the judicial sur-
veys on our sample of cases to get judges’ views on whether they
had changed how they manage cases as a result of CJRA; we
used extensive mail surveys of thousands of lawyers and liti-
gants on our sample of cases to get their views on how the case
was managed and information on litigation costs, satisfaction,
and views of fairness; and we used extensive semi-structured
interviews with judges, court staff, advisory group members, and
lawyers to better understand both the implementation of CJRA
and case management in the districts before and after CJRA.

In total, more than 10,000 cases were selected for intensive
study, and more than 60,000 people were to be surveyed. We
received completed survey responses from judges on 3,280 cases
(about two-thirds of those closed in our post-CJRA sample), from
about 9,000 lawyers (about one-half of the lawyers surveyed),
and from about 5,000 litigants (about one-eighth of the litigants
we attempted to survey). Because of the low litigant response
rate, we were limited in our ability to analyze litigants’ hours
spent, satisfaction, and views of fairness,

Analytic Approach

We use both descriptive tabulations and multivariate statis-
tical techmiques to analyze time fo disposition, costs, and
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participants’ satisfaction and views of fairness.

We analyze time to disposition, rather than delay, since the
latter cannot be defined without reference to some currently
unavailable standard of how long civil cases should take to re-
solve.

We present information on two types of cost: those borne by
the litigants, measured in both monetary and work hour terms,
and those borne by the federal court system, measured in terms
of judicial work hours. Our full report provides data on mone-
tary costs to litigants, litigant hours spent, and lawyer work
hours spent. However, we consider lawyer work hours to be the
best available measure of how case management affects litiga-
tion costs because it has uniform meaning regardless of attorney
fee structure' or geographic variations in attorney fee rates and
can be used consistently for both in-house lawyers and outside
counsel. Consequently, in the statistical analyses we use lawyer
work hours as our measure of costs.

Our assessment of satisfaction and views of fairness is
drawn from the results of our surveys.®

Given the observational nature of our data, one should not
treat our statistical results as exact estimates of causal effect.
Rather, our statistical analyses summarize the differences ob-
served in our sample of cases. We have made every attempt to
ensure that our estimates clearly represent effects in our ob-
served data, but since the pilot program did not randomly assign
case management procedures to cases using an experimental
design, we cannot say definitively that our observed effects cor-
respond to causal effects among the studied cases and districts.
Thus, interpretation of our statistical results should take place
only in the context of an understanding of how the judicial sys-
tem functions in practice.

We base our assessment of case management policies and
procedures on data from general civil litigation cases® with issue

1. Under some fee structures, such as contingent fees, changes in lawyer work
hours that may result from changes in court mansgement are not necessarily re-
flacted in the fees charged to clisnts,

2. Batisfaction and wiews of [airmess were measored by responses to the fol-
lowing questions: How satisfied wore you with the court management and procedures
for this case for your party or parties? How fair do you think the court management
and procedures were for this eass for your party or parties?

3. In practics, federal district courts split the civil cassload ints two catego-
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joined.* We also analyze the subset of these cases that took lon-
ger than nine months to disposition.

One issue that has been raised regarding the CJRA con-
cerns the appropriateness and effectiveness of national uniform
standardized rules and procedures. Some people see CJRA as a
“top down” reform started by Congress. Others see CJRA with
its local advisory groups and local rule revisions as an attempt
to tailor management to the local legal needs and culture. Our
research design did not address the debate over national versus
local rules and procedures. Instead, we analyze and report what
happened as a result of CJRA and the application of manage-
ment principles and techniques identified in the act; we leave it
to others to draw conclusions on the issue of uniformity of rules
and procedures.

IV. OVERVIEW OF THE CJRA'S IMPLEMENTATION

The Advisory Group Process

The CJRA empowered some 2,000 people across the country
to examine, diagnose, and preseribe remedies for the federal civil
justice system. These individuals were organized into advisory
groups in each of the 94 districts.

The groups’ mandate was to assess the condition of the civil
and criminal dockets, identify the principal causes of delay and
excess cost, and make recommendations, which the court was
free to accept or reject, for dealing with these problems. The
advisory groups were also to monitor the implementation of the
plan and provide input to an annual reassessment for each dis-

ries—those types of cases that usually recelve minimal or no manspement, and thoss
pgonernl civil Hiigation cases to which the district's standard case mansgement poli-
cies and procedures apply (and which are of primary concern for evaluntion of CJRA
cape management principles and techniques), Minimal menagement is usually applied
to prisomer cases (other than death penalty cases) sdministrative reviews of Soclal
Bocurity cases, bankruplcy appenls, foreclosure, forfefture and penalty, and debt re-
COVETY CASBE,

4. lssus s considered joined nfter the defendants have answered the complaint
in pecordance with Fep, K. Giv. P. Hule 12(a) or a3 mandated otherwise by the
court (Administrative Offica of the United States Courts, Guide fo Judielary Policles
and Precedures, Valume XTI, Stotisfica Manuwe!, Chapter 5, p. 16, updated as of 15995
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trict.

The act calls for a “balanced” composition of the advisory
group, to include not only attorneys but also other persons who
can speak for major categories of litigants. That balance was
met for the vast majority of the aﬂnm groups as far as law-
yers are concerned. “Other persons” were minimally represented.
Limited by their lack of familiarity with the federal district
court system, lay people usually played only a very modest role
in meetings of the advisory groups.

In general, the advisory groups approached their mission
with dedication and conscientiousness. They analyzed the data
that courts already had regarding time to disposition, but they
had little information on litigation costs with which to work.
Many groups supplemented court data with interviews of judges
and court clerks and with surveys of attorneys and, occasionally,
litigants. The advisory groups’ final reports reflected consider-
able independence from the courts. Most courts incorporated
most of their advisory group’s recommendations into their plans.

Our interviews and the available documents suggest that
the quality of the required annual reassessments varies marked-
ly from district to district. Although the act does not require a
written assessment, seven of the 20 districts in this study have
done written assessments at least twice. Six of the 20 districts
had no written documentation of the results of any annual as-
sessment when we inguired in January 1996.

Our interviews indicate that generating the reports and
plans required by the act have made district courts more cogni-
zant of case management problems and opportunities. Bench-bar
understanding reportedly has also been improved. That benefit
alone probably justifies the advisory groups' work.

Several of the CJRA advisory group assessments contended
that certain factors beyond the courts' direct control influence
civil litigation cost and delay. Three factors predominated: First,
the assessments cited the pressure Eenarata:i by the criminal
docket. Legislation creating new federal crimes, adoption of the
Speedy Trial Act, and the advent of mandatory sentencing
guidelines all increase the burden on the federal court and pro-
vide less time for the orderly movement of civil cases. Second,
the assessments noted that judicial vacancies are being left un
filled for substantial periods of time. Third, the need for better
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assessment of the effect of proposed legislation on the courts'
workload was highlighted.

Nature of the CJRA Plans

All pilot districts complied with the statutory language in
the act, which provides loosely defined principles but leaves
operational interpretation to the discretion of individual districts
and judicial officers.

Many pilot and comparison districts interpreted some or all
of their current and past practices to be consistent with the
language of the act and continued those practices unchanged.
However, if the spirit of the act is interpreted to mean experi-
mentation and change focusing on the six CJRA principles, then
the pilot districts met that spirit to varying degrees.

Comparison districts, having no mandated policies, general-
ly made fewer changes than pilot districts.

Even in pilot districts whose plans suggested major changes,
implementation often fell short. Thus, there was less change in
case management after CJRA than one might have expected
from reading the plans.

However, implementing the pilot plans may have height-
ened the consciousness of judges and lawyers and brought about
some important implicit shifts in attitude and approach to case
management on the part of the bench and bar. For example,
our interviews suggested, and the case-level data we collected
confirmed, that the fraction of cases managed early has in-
creased and that time to discovery cutoff has shortened.

V. IMPLEMENTATION AND EFFECTS OF THE CJRA
CASE MANAGEMENT POLICIES

The six principles and six techniques specified in the act can-
be usefully assigned to four categories: differential case manage-
ment, early judicial management, discovery management, and
alternative dispute resolution. We use these categories in our
discussion of how the CJRA’s case management principles were
implemented in the 20 study districts and how these policies
affected time to disposition, costs, satisfaction, and views of fairness.

The evaluation presented in this chapter is based on quanti-
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tative analyses that compare cases managed in different ways to
determine the effects of different management practices. These
analyses exploit observational data resulting from the naturally
occurring variation in judges’ management practices, rather
than data from an experimental random assignment of manage-
ment practices to cases. These observational data have certain
inherent constraints. In particular, judges and districts choose to
use certain case management policies and practices, and we
must assume that these judges and districts could differ from
other judges and districts choosing not to use them. Because of
these potential differences, our observed effects of a particular
case management practice should be treated as an upper bound
to what might occur if other judges and districts were asked to
implement that practice.

Differential Case Management

The essence of the differential case management (DCM)
concept is that different types of cases need different types and
levels of judicial management. One way to implement DCM is to
create a number of separate fracks, each of which implies a
prescribed structured approach to case scheduling and manage-
ment, and to assign cases early to these tracks. The traditional
approach is the judicial discretion model, in which judges make
management decisions for general civil cases case by case.

Implementation

Before CJRA, all courts had special management procedures
for "minimal management” cases such as prisoner petitions
other than death penalty cases, Social Security appeals, govern-
ment loan recovery, and bankruptey appeals. After CJRA, all
courts retained their procedures for these cases with little modi-
fication.

Minimal management cases are typically disposed of rela-
tively quickly and cheaply with little or no judicial management
necessary, Since districts made few changes in their procedures
for minimal management types of cases, and since almost none
of these cases are managed using the policies and procedures
that apply to general civil litigation and that are the focus of the
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CJRA, they could not inform our evaluation of the procedures of
concern in the CJRA. For all of these reasons, we exclude the
category of minimal management cases from our statistical anal-
yses,

Before CJRA, the predominant approach to case manage-
ment in all 20 study districts was the judicial discretion model.
Six of the ten pilot districts planned to replace this model with a
track model, but that model proved difficult to implement. Most
districts that included tracking in their plan actually assigned
the traditional group of minimal management case types fo an
expedited track. Five of the six pilot districts whose plans con-
tained a track model assigned 2 percent or less of their cases to
the complex track. The consequence was that almost all general
civil cases to which CJRA procedural principles might be rele-
vant were placed in the standard track, if any track assignment
was made. This meant that tharewas]itﬂenctnai “differential”
tracking of general civil cases in most districts that adopted a
track model in their CJRA plan.

Only the Pennsylvania (E) pilot district implemented its
tracks for all general civil cases and had over 2 percent of the
cases assigned to the complex track. That district also imple-
mented other changes, the results of which we cannot reliably
separate from the effects of the track system. Consequently, we
have no basis for evaluating how the track method of DCM af-
fected time, cost, satisfaction, and views of fairness.

Interviews with judges and lawyers suggest some reasons
for the lack of experimentation with and successful implementa-
tion of a tracking system of DCM for general civil litigation.
They include (1) the difficulty in determining the correct track
assignment for most civil litigation cases using data available at
or soon after case filing; and (2) judges' desire to tailor case
management to the needs of the case and to their style of man-
agement rather than having the track assignment provide the
management structure for a category of cases.

With respect to the difficulty in determining the correct
track assignment for a case, our statistical analysis indicates
that the objective data available at the time of filing (such as
nature of suit category, origin, jurisdiction, and number of par-
ties) are not particularly good predictors of either time to dispo-
sition or cost of litigation. This suggests that, if a track model is
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to be implemented, decisions about track assignments should be
supplemented with subjective information from the lawyers or
judge.

Special management of complex cases, the third CJRA prin-
ciple, is a subset of differential case management. This principle
lacked an implementation sufficiently consistent and well docu-
mented to permit evaluation. These cases are generally managed
individually by the judge.

Early Judicial Management

Early judicial case management includes the CJRA principle
of early and ongoing judicial control of pretrial processes as well
as the optional CJRA technique of having counsel jointly present
a discovery/case management plan at the initial pretrial confer-
ence, Related CJRA techniques include: parties being represent-
ed at pretrial conferences by an attorney with authority to bind
them; requiring the signature of the attorney and the party on
all requests for discovery extensions or postponements of trial;
and requiring party representatives with authority to bind to be
present or available by telephone at settlement conferences.

Implementation

All advisory group reports favored the principle of early
judicial management of general civil cases, and all of the courts’
plans accepted the principle of early and ongoing judicial control
of the pretrial process. However, case management styles varied
considerably between districts and between judges in a given
district.

Implementation of the four suggested techniques in this
area varied substantially. Before CJRA, only one district in our
study required that counsel jointly present a discovery/case
management plan at the initial pretrial conference, although at
least one other district required the attorneys to confer before
the first pretrial conference to attempt to agree on a scheduhng
order. Four of the ten pilot districts adopted this t:e:chmquﬂ in
their plans, and nine of the other pilot and comparison districts
later adopted it after our sample cases were selected when the
December 1993 federal rules changes were made.
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Both before and after CJRA, all 20 districts required or
allowed judges to require that each party be represented at each
pretrial conference by an attorney with authority to bind that
party. Since there was no variation in policies between districts,
we could not evaluate this technique.

In contrast, both before and after CJRA, none of the 20
districts required the signature of the attorney and the party on
all requests for discovery extensions or postponements of trial.

Finally, before CJRA, eight of the 20 districts required, upon
notice by the court, that party representatives with authority to
bind be present or available by telephone at settlement confer-
ences, Five additional districts adopted this technique as part of
their CJRA plan.

Effects

In our statistical analyses, we defined early judicial case
management as any schedule, conference, status report, joint
plan,l:rrruf&rmltn.ﬁllﬂ.within lﬂﬂdaynafmu&ﬁ]ing.Thia
definition gives time for nearly all cases to have service and
answer or other appearance of the defendants {wl:l.u:h legally can
take up to six months), so issue is joined, and it is appropriate
to begin management if the judge wants to do so.

Early judicial case management has significant effects on
both time and cost. We estimate a 1.5 to 2 month reduction in
median time to disposition for cases that last at least nine
months, and an approximately 20-hour increase in lawyer work
hours. Our data show that the costs to litigants are also higher
in dollar terms and in litigant hours spent when cases are man-
aged early. These results debunk the myth that reducing time to
disposition will necessarily reduce litigation costs.

Lawyer work hours may increase as a result of early man-
agement because lawyers need to respond to a court's manage-
ment—for example, talking to the litigant and to the other law-
yers in advance of a conference with the judge, traveling, and
spending time waiting at the courthouse, meeting with the
judge, and updating the file after the conference. In addition,
once judicial case management has begun, a discovery cutoff
date has usually been established, and attorneys may feel an
obligation to begin discovery. Doing so could shorten time to
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disposition, but it may also increase lawyer work hours on cases
that were about to settle when the judge began early manage-
ment.,

Early management has no significant effect on lawyer satis-
faction or views on fairness. Litigant data showed mixed results
for satisfaction with early management, higher in the pre-CJRA
sample and lower in the post-CJRA sample.

We also explored alternative definitions of “early” using
time periods other than six months, with results similar to those
reported here. This finding suggests that the faet of manage-
ment adds to the lawyer work hours, not the “earliness” of the

However, starting earlier than six months means
that more cases would be managed because more cases are still
open, so more cases would incur the predicted increase in lawyer
work hours. Early management involves a tradeoff between
shortened time to disposition and increased lawyer work hours.

In terms of predicting reduced time to disposition, setting a
schedule for trial early was the most important component of
early management. Including early setting of trial date as part
of the early management package yields an additional reduction
of 1.5 to 2 months in estimated time to disposition but no far-
ther significant change in lawyer work hours.

No other aspect of early judicial management had a consis-
tently significant effect on time to disposition, costs, or
attorneys' satisfaction or views of fairness.

Figures 1 and 2 graphically illustrate the effects of early
judicial management and early schedule for trial on time to
disposition for the cases in the 1992-93 sample. In Figure 1, the
“not early” line is higher than the “early” line for the first six
months because the former category includes cases that close al-
most immediately, before the judge has a chance to manage
them.
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The technique of having litigants at or available for settle-
ment conferences is associated with statistically significantly re-
duced time to disposition. However, it has no significant rela-
tionship to attorney work hours or satisfaction and no consistent
statistically significant relationship to attorneys’ views of fair-
ness,

Discovery Management

Discovery management policies include the CJRA principles
of early and ongoing judicial control of pretrial processes, ex-
changing information early without formal discovery, and requir-
ing good-faith efforts to resolve discovery disputes before filing
motions.

Implementation

Before CJRA, most districts left court control of the volume
and timing of discovery to the judge in each case; CJRA had
little effect on this arrangement. However, the median district
times to discovery cutoff were lowered in some of the study dis-
tricts. For example, in 1991 the fastest and slowest districts’
median days from schedule to discovery cutoff were 100 and 274
days, respectively. In 1992-93, these medians had fallen to 83
and 217 days, respectively.

CJRA brought about substantial change in early disclosure.
Only one district required it before CJRA; since CJRA, all pilot
and comparison districts adopted one of five approaches provid-
ing either voluntary or mandatory exchange of information by
lawyers, sometimes only for specified types of cases.

All districts retained or strengthened their existing require-
E:nts that lawyers certify good-faith efforts to resolve discovery

isputes.

Effects

Shorter time from setting a discovery schedule to discovery
cutoff is associated with both significantly reduced time to dispo-
sition and significantly reduced lawyer work hours. If a district's
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median discovery cutoff iz reduced from 180 days to 120 days,
the estimated median time to disposition falls by about 1.5
months for cases that last at least nine months. In addition,
lawyer work hours fall by about 17 hours—about 25 percent of
their median work hours. These benefits are achieved without
any significant change in attorney satisfaction or views of fair-
ness, The data on costs to litigants in dollar terms and in liti-
gant hours spent appear consistent with the data on lawyer
work hours. Litigant data also show little difference in satisfac-
tion between shorter and longer time to discovery cutoff.

Neither mandatory nor voluntary early disclosure signifi-
cantly affects time or costs. Furthermore, we found that cases
from districts with a policy of mandatory disclosure of informa-
tion bearing on both sides of the case did not differ significantly
in terms of time to disposition from other cases.

But the type of disclosure influences lawyer satisfaction.
Lawyers are significantly less satisfied when a district has a
policy of mandatory disclosure. However, they tend to be signifi-
cantly more satisfied when they actually participate in early
disclosure on their case.

According to our analysis of dockets on more than 5,000
cases, and according to judges we have interviewed in pilot and
comparison districts that implemented their plans in December
1981, motions regarding early mandatory disclosure of informa-
tion are extremely rare. Despite the dire warnings of critics of
early mandatory disclosure, we did not find any explosion of
ancillary litigation and motion practice related to disclosure in
any of the pilot or comparison districts using mandatory disclo-
sure,

Alternative Dispute Resolution
The CJRA's ADR policies include diverting cases, when

appropriate, to the ADR programs and offering an early neutral
evaluation program.

Implementation

The plans from all 20 districts permit the use of ADR tech-
niques. In implementation, however, two different types of pro-
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grams have emerged, both of which meet the loosely defined
requirements of the CJRA. About half the districts have struc-
tured and administratively supported programs that involve
from 2 to 19 percent of all cases filed, and one district uses early
neutral evaluation conducted by a magistrate judge on 50 per-
cent of its cases. The other districts have unstructured programs
that do not generate much activity.

Effects

The three study districts that used mandatory arbitration
before CJRA have continued to do so, and two of the three study
districts authorized to use voluntary arbitration have started
doing so. However, there has been a marked shift in half of the
pilot distriets toward other structured and administratively
supported ADR programs—especially mandatory or voluntary
mediation and early neutral evaluation.

Some districts with structured programs have only 2 to 4
percent of their cases referred to ADR, so structure appears to
be a necessary but not sufficient feature for a volume ADR pro-
gram. However, districts that permit ADR of some kind without
a structured and administratively supported program have re-
ferred few cases to ADR.

Our statistical analyses of cases referred to mandatory arhi-
tration detected no major effect of arbitration on time to disposi-
tion, lawyer work hours, or lawyer satisfaction. The findings for
views of fairness were inconclusive. However, the small sample
of arbitration referrals allows us to detect only major effects, not
more modest ones.

Neither lawyers nor judges have used any type of ADR
extensively when its use is voluntary.

Using our main CJRA evaluation sample data, we cannot
statistically analyze the effects of the other types of ADR used to
pilot and comparison districts. The volume of cases referred to
ADR was too small to generate a large enough sample when all
cases were sampled at random. And each of the various media-
tion and neutral evaluation programs was sufficiently different
to make pooling the data problematic.
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Supplemental Evaluation of Mediation and
Farly Neutral Evaluation

To supplement the ADR component of the main CJRA eval-
uation, we conducted a study of mediation and early neutral
evaluation in six districts: California (5), New York (E), New
York (8), Pennsylvania (E), Oklahoma (W), and Texas (8). These
districts were chosen because they use these ADR techniques for
a large enough number of cases to permit meaningful statistical
évaluation. As Table 1 shows, the programs vary considerably on
a number of dimensions, including whether the program is man-
datory or voluntary, the point in the litigation at which referral
occurs, the purpose of the program, the length of sessions, the
type of provider, and the cost to parties.

In most of the districts, the percentage of all case filings in
a year referred to mediation or neutral evaluation program was
about 5 percent; in CA(S), 50 percent of all cases were referred
to its mandatory neutral evaluation program.

Our evaluation provided no strong statistical evidence that
the mediation or neutral evaluation programs as implemented in
these districts significantly affected time to disposition, litigation
costs, or attorney views of fairness or satisfaction with case
management. The low completion rate for our litigant surveys
does not allow us to make meaningful statistical inferences from
the litigant data.

Our only statistically significant finding is that the media-
tion programs appear to increase the likelihood of a monetary
settlement, A plausible explanation for this pattern is that the
mediation process is designed to facilitate settlement and does
indeed increase the number of cases that settle rather than
being dropped or decided by a judge on the basis of motions.
When parties reach an agreement and settle the case, that dis-
position is likely to involve a monetary outcome.

The total court costs of providing the ADR programs in the
districts we studied range from $130 to $490 per case (1995
dollars). PA(E) and TX(S) are at the lower end of this continu-
um; both districts have relatively high volume and relatively few
personnel assigned to the program. At the high end are NY(E)
and OK(W); in these districts, there are few personnel assigned
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but also relatively few referrals. CA(S) and NY(S) have costs per
case of about $400. These districts have both a relatively high
volume of referrals as well as a number of staff assigned to the

program.
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Program start-up costs to district courts range from $10,000
to $69,000 (1995 dollars). The difference is driven primarily by
whether the advisory group or the court did most of the start-up
work and whether the district provided training.

Participants in these ADR programs—both lawyers and liti-
gants—are generally supportive of them and view the programs
as worthwhile in general as well as valuable to their individual
cases. However, this general satisfaction with the process does
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not mean that participants thought it was perfect. The problem
cited most often by lawyers and ADR providers was that the
parties were not ready to settle when the ADR session was held.
The timing of the ADR session could be a major factor in this
lack of “readiness.” It may be best to conduct the sessions in an
atmosphere where at least the basic facts and positions are
known to both sides and to the ADR provider as well. Substan-
tial numbers of lawyers in some districts felt that the sessions
were held too early to be useful.

We conclude that the mediation and neutral evaluation
programs as implemented in these districts are not a panacea
for perceived problems of cost and delay, but neither do they
appear to be detrimental. We have no justification for strong
poliey recommendations because we found no major effects from
them, either positive or negative. The finding that ADR has no
significant effect on time or cost is generally consistent with the
results of prior empirical research on court-related ADR.

Magistrate Judges

The last CJRA technigue, “other features,” was intended to
give districts some latitude in their plans. One case manage-
ment approach included here is the use of magistrate judges in
the civil pretrial process.

Districts vary in the roles assigned to magistrate judges on
civil cases. Virtually all districts’ magistrate judges conduct felo-
ny preliminary proceedings and try misdemeanor and petiy
offense cases. In some districts, magistrate judges are also given
felony pretrial duties, including motions, pretrial conferences,
and evidentiary hearings. Prisoner cases are routinely referred
to magistrate judges in many districts for pretrial management
and the preparation of reports and recommendations.

With respect to other civil cases, magistrate judges conduct
almost all civil pretrial proceedings in some courts, preparing
the case for trial before the assigned district judge. In other
courts, they are assigned duties in non-prisoner civil on a
selective basis in accordance with the preferences of the assign-
ing district judge. In addition, magistrate judges conduct jury
and nonjury trials and dispose of civil cases with the consent of
the litigants. In two of our study districts—CA(S) and
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NY(E)—magistrate judges actively manage all aspects of the
pretrial process, and usually make early attempts to settle cases.
This style of case management differs markedly from the tradi-
tional approach used in most other districts before CJRA.

We found that increased magistrate judge activity on civil
cases had no significant effect on time to disposition or on law-
yer work hours, and no consistently significant effect on
attorneys' views of fairness associated with changing the level of
magistrate judge activity. This does not mean that what magis-
trate judges do to manage cases has no significant effect. We
believe that districts with higher levels of magistrate judge ac-
tivity on civil cases are usually using them to conduct pretrial
processing that would otherwise be conducted by a district
judge. Hence, we believe our statistical findings mean that using
magistrate judges instead of district judges to conduct pretrial
civil case processing does not significantly affect time to disposi-
tion, lawyer work hours, or attorney views of fairness,

In the post-CJRA data, we find that increased magistrate
judge activity on civil cases is a strong and statistically signifi-
cant predictor of greater attorney satisfaction. Our interviews
with lawyers suggest they are more satisfied with magistrate
judges because they find them more accessible than district
judges.

These findings suggest that some magistrate judges may be
substituted for district judges on non-dispositive pretrial activi-
ties without drawbacks and with an increase in lawyer satisfac-
tion.

V1. EFFECTS OF THE CJRA PILOT PROGRAM
AS A PACKAGE

What was the effect of requiring pilot districts to adopt the
package of broadly defined case management principles?

We conclude that the CJRA pilot program, as the package
was implemented, had little effect on time to disposition, costs, or
attorneys’ satisfaction or views of fairness.

We based this assessment on statistical analysis of cases in
pilot and comparison districts, on the results of judicial time
studies, and on our survey of judges about how they managed
cases before and after CJRA.
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Statistical Analysis of Cases in Pilot and
Comparison Districts

In 1991, before the pilot program was implemented, we
detected no significant difference between pilot and comparison
district cases in time to disposition, lawyer work hours, satisfac-
tion, or views of fairness.

In 1992-93, after the pilot program was implemented but
before eight of the comparison districts had implemented their
CJRA plans, we still found no significant difference between
pilot and comparison district cases in time to disposition, lawyer
work hours, satisfaction, or views of fairness.

Figures 3 and 4 illustrate these findings.

Figure 3 shows median months to disposition and median
lawyer work hours. Innmthermsawaath&masmhuﬁmﬂf
significant difference between the pilot and comparison districts.
Figure 4 shows a similar pattern of results for participants'
satisfaction and views of fairness.

We believe there are at least four reasons why we did not
see a significant difference between pilot and comparison dis-
tricts after the pilot program was implemented.

* Bome pilot districts’ plans, as implemented, did not result in
any major change in case management.

*  Some pilot districts’ plans that resulied in major change in
management at the case level did not apply that change to a
large percentage of cases within the district.

* Some changes that were more widely implemented (such as
early mandatory disclosure of information) did not signifi-
cantly affect time, cost, satisfaction, or views of fairness.

* Some case management practices identified as significant
predictors of effects are implemented not at the district
level, but at the case level, and there is much variation in
case management among judges in both the pilot and com-
parison districts.
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Results of Judicial Time Study

One concern raised about implementing new case manage-
ment policies is that benefits such as faster time to disposition
may come at the cost of increased time spent by judicial officers.
To determine if the judicial case management principles and
techniques of the Civil Justice Reform Act increased the amount
of judicial time spent on civil cases, we conducted a “judicial
time study” of time spent on the cases in our samples of 1992-93
civil filings and compared the results with data from the judicial
time study conducted by the Federal Judicial Center in the late
1980s.

We found almost no difference in the time spent by judicial
officers per civil case in 1992-93 when compared to 1989, The
difference in the median time reported per civil case was only
one minute; the difference in the mean was six minutes.

Survey of Judges About Case Management
Approach

In the 1992-93 sample of cases, we surveyed the judge after
case closure and received over 3,000 responses. One guestion
concerned the difference in case management before and after
CJRA: “Was there a difference in how you and any other judicial
officer managed this case, compared to how you would have
managed it if it had been disposed of prior to January 1, 19927"

The vast majority of the judges (85 percent in pilot districts,
92 percent in comparison districts) answered “no difference.”

Of the 15 percent of the pilot judges who did report a differ-
ence, about half said the new case management policies and
procedures were better than those before CJRA and about half
said they were about the same. None said the new policies were
worse than before CJRA.

Effect of Public Reporting?

Although the pilot program has no significant effects on
time, cost, satisfaction, or views of fairness, there is some evi-
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dence that another part of the CJRA may have affected the
number of cases pending more than three years in both pilot and
comparison districts. The CJRA requires that “The Director of
the Administrative Office of the United States Courts shall pre-
pare a semiannual report, available to the public, that discloses
for each judicial officer . . . the number and names of cases that
have not been terminated within three years after filing.” Since
public reports on each judge were required, the total number of
all civil cases pending has increased, but the number of cases
pending more than three years has dropped by about 25 percent
from its pre-CJRA level. Nationwide, about 6 percent of all ter-
minations (excluding asbestos cases) are more than three years
old. In the pilot and comparison districts, the percentage of ter-
minated cases more than three years old has drifted downward
since the passage of the CJRA from 6.8 percent in 1990 to 5.2
percent in 1995 (see Figure B).
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Figure 5—Public Reports on Each Judge May Have Decreased
Number of Cases Pending More Than Three Years
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VII. IMPLICATIONS FOR A PROMISING CASE
MANAGEMENT PACKAGE

The CJRA pilot program, as the package was implemented,
had little effect on time to disposition, costs, satisfaction, or
views of fairness. But this finding does not :I'.Ifllp]j' that case man-
agement has no significant effect. Because case management
varies across judges and districts, we were able to assess the ef-
fects of specific procedures and techniques on time to disposition,
costs, and attorneys’ satisfaction and views of fairness, This as-
sessment clearly shows that what judges do to manage cases
matters.

Table 2 summarizes the estimated effects of those principles
and techniques for which the data permitted evaluation. Those
CJRA case management principles that we could not evaluate,
because of the way in which the CJRA was implemented, may or
may not affect cost and time.

Case management procedures have a substantial predicted
effect on time to disposition. Case management variables ac-
counted for fully half of the explained variance in our analysis of
time to disposition.

Four case management procedures showed consistent statis-
tically significant effects on time to disposition: (1) early judicial
management; (2) setting the trial schedule early; (3) reducing
time to discovery cutoff; and (4) having litigants at or available
on the telephone for settlement conferences. For general civil
cases with issue joined that do not close within the first nine
months, we estimate that these procedures have the combined
effect of reducing median time to disposition by about four to five
months in our post-CJRA sample—about 30 percent of their
median time to disposition.
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In contrast, judicial case management policy appears to
have a limited role to play in reducing litigation costs. Of all the
policy and procedure variables we investigated as possible pre-
dictors of reduced lawyer work hours, only judicial management
of discovery seemed to produce the desired effect. Cases from
districts with shorter median discovery cutoff times tend to
require fewer lawyer hours; in contrast, cases with early man-
agement tended to require more.

Several attorney and case characteristics—especially case
stakes and case complexity—explain more of the variance in
lawyer work hours than do the case management variables. It
appears that lawyer work hours are driven predominantly by
factors other than case management. When time to disposition is
cut, lawyers seem to do much the same work, but do it in less
time.

Our analysis of the effects of specific procedures and tech-
niques suggests a package of case management policies with the
potential to reduce time to disposition while not changing costs,
satisfaction, and views of fairness. The package includes discov-
ery control, the only case management practice that seemed to
be effective in reducing costs:

If early case management and early setting of a trial sched-
ule are combined with shoriened time to discovery cutoff, the
increase in lawyer work hours predicted by early management
can be offset by the decrease in lawyer work hours predicted by
Judicial control of discovery. We estimate that under these cir-
cumstances, litigants on general civil cases that do not close
within the first nine months would pay no significant cost penal-
ty for reduced time fo disposition on the order of four fo five
months. None of these policies has any significant effect on
lawyers’ satisfaction or perceptions of fairness.

Our analysis suggests that the following approach to early
management of general civil litigation cases should be consid-
ered by courts and judges not currently using this approach and
reemphasized by courts and judges that are using it. The pow-
ers to use this approach already exist under the Federal Rules of
Civil Procedure.

* For cases that do not yet have issue joined, have a clerk
monitor them to be sure deadlines for service and answer
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are met, and begin judicial action to dispose of the case if
those deadlines are missed.

* For cases that have issue joined, wait a short time after the
joinder date, perhaps a month, to see if the case terminates
and then begin judicial case management.

* Include setting of a firm trial date as part of the early man-
agement package, and adhere to that date as much as possi-
ble.

* Include setting of a reasonably short discovery cutoff time
tailored to the case as part of the early management pack-

age.

For nearly all general civil cases, this policy should cause
judicial case management to begin within six months or less
after case filing.

VIII. IMPLEMENTING CHANGE

Given our understanding of how the civil justice system
operates, we believe that this package of case management poli-
cies has a high probability of reducing time to disposition if
implemented, without negatively affecting litigation costs or
attorney views of satisfaction and fairness. However, our esti-
mated effect should be treated as an upper bound to the effects
that could be anticipated if the policies were implemented more
widely.

Our estimate is an upper bound rather than a precise esti-
mate because our quantitative analyses used observational data
on the naturally oeccurring variation in judges' management
practices, rather than data resulting from an experimental ran-
dom assignment of management practices to cases. We believe
we have accurately estimated the effect of a given management
practice among districts and judges who currently use it. Howev-
er, any effects we observe must be interpreted in light of the
constraints imposed by observational data.

In particular, judges and districts choose to use certain case
management policies and practices, and we must assume that
these judges and districts may differ from other judges and dis-
tricts who choose not to use the same policies and practices. For
example, judges who currently use early management may use it
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with greater intensity or effectiveness than other judges who
may be asked to start using it in the future. Judges who use
early management now might be using it in combination with
other practices for which we do not have data (such as settle-
ment discussion during the initial case management conference)
and which other judges may not choose to use. Also, judges who
do not use a particular case management practice now may
continue not using it even if they are asked to start using it in
the foture.

Thus, successful use of a case management procedure by
some judges in some districts does not necessarily mean it will
be equally effective if all judges are asked to use the procedure
in all districts. However, the limitations of cbservational data
notwithstanding, practices that we have identified as effective
among judges who currently use them are good candidates for
practices that could be beneficial if more widely implemented.

The judiciary’s ability to ensure widespread implementation
of these promising practices is the key to achieving the positive
effects we observe. Effective implementation of new policies can
be enhanced by examining why the CJRA pilot program had
little effect and by learning from prior court and organization
research on implementation of change.

Implementation factors that may have contributed to the
pilot program’s having little effect include: the vague wording of
the act itself: the fact that some judges, lawyers, and others
viewed the procedural innovations imposed by Congress as cur-
tailing judicial independence accorded judges under Article III of
the Constitution, and as unduly emphasizing speed and efficien-
cy at the possible expense of justice; and the lack of effective
mechanisms for ensuring that the policies contained in district
plans were carried out on an ongoing basis.

Prior research on implementation indicates that change is
not something “done to” members of an organization; rather, it is
something they participate in, experience, and shape. Etudma of
changnm&amuﬂsandmnthnrurgammtmnsprmuﬂenﬂme
guidelines for improving implementation. They include: clearly
articulating what the change is to accomplish and generating a
perceived need for it; a governance structure and process that
eoordinates individuals’ activities and assigns accountability for
results; and meaningful performance measures to help both
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implementers and overseers gauge progress.

Studies of change also document that members of organiza-
tions are more likely to change their behavior when leadership
and commitment to change are embedded in the system, appro-
priate education is provided about what change entails, relative
performance is communicated across parts of the organization,
all supporting elements in the organization also make desired
changes, and sufficient resources are available,

Future efforts to change the federal civil justice system
could be substantially enhanced by incorporating such guide-
lines.
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