RECENT SIGNIFICANT ETHICS CASES
AND ARTICLES

This is a continuation of The Journal of the Legal Pro-
fession’s yearly survey and report of recent legal ethics opin-
ions and cases. The purpose of this series is to point out im-
portant and noteworthy cases involving questions of legal
ethics which have been decided within the past year. Al-
though regulation of legal ethics is traditionally a matter of
state concern, through these opinions, a practitioner can get
some feeling for how various jurisdictions have interpreted
ethical rules in certain case situations.

I. This is the only formal opinion since December 31, 1984.

ABA Comm. on Ethics & Professional Responsibility, Formal
Op. 85-352 (1985) (Tax Return Advice; Reconsideration of Formal
Op. 314).

II. Vicarious Liability - Partnership

Roach v. Mead, No. 532368 (Or. Sup. Ct. filed July 29, 1986)
(The law partner borrowed $20,000 from a client without advising
the client about the legal effects of an unsecured loan and a usuri-
ous interest rate. The client believed that investment advice was
part of the partnership’s legal services. The court held that the
partner was not acting outside the scope of the partnership and
that an attorney may be held vicariously liable for the negligence
of a law partner in providing services that the client believes to be
part of the business of the law partnership).

ITI. Client Perjury

U.S. v. Henkel, No. 85-2008 (7th Cir. filed Aug. 26, 1986) (An
attorney may seek to withdraw for undisclosed “professional” rea-
sons prior to a client testifying. The request for withdrawal indi-
cated, due to the particular circumstances, that the defendant in-
tended to commit perjury. The court held that the attorney-client
privilege was not violated where the reason for withdrawal became
devious and that the withdrawal did not violate the defendant’s
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right to counsel).

IV. Where Representation Would be Adverse to Former Client

Behunin v."! Dow Chemical Co., No. 86-R-281 (D. Colo. filed
Aug. 21, 1986) (A law firm that had to withdraw from a products
liability suit as the plaintiff’s counsel because it had formerly rep-
resented the defendant in a totally unrelated situation, may prop-
erly turn over its work product to new counsel. Whether the harm
to the adverse party is mitigated by allowing the work product to
be turned over should be determined by a case to case analysis).

V. Where Attorney’s Interest is Adverse to the Client

U.S. v. Ellison, No. 85-1930 (7th Cir. filed Aug. 21, 1986) (The
attorney had advised the criminal defendant to plead guilty in or-
der to avoid causing trouble with the federal prosecutors with
whom the attorney would have a continuing relationship. At the
hearing on defendant’s motion to withdraw his guilty plea, the at-
torney’s representation was a conflict of interest and ineffective as-
sistance of counsel under the sixth amendment).

VI. Suspension for Lawyer Misconduct

Gershenfeld v. Sup. Ct. of Pa., No. 86-3473 (E.D. Pa. filed
Aug. 19, 1986) (The Pennsylvania Supreme Court had emergency
power to suspend an attorney without an adversarial hearing while
full disposition of the issues might not be resolved for up to two
years. The Court held that the due process clause of the fourteenth
amendment was violated and that an attorney is deprived of a
property right when he is not given a hearing prior to suspension.
Due process also requires that a prompt postsuspension hearing be
given with a final decree following soon thereafter).

VII. Attorney’s Authority to Settle

Edwards v. Born, Inc., No. 85-3312 (3d Cir. filed June 11,
1986) (An attorney may have the power to settle a client’s case
without the client’s presence on grounds of express actual author-
ity, implied actual authority or apparent authority).

Recent Informal Opinions
These titles come out of ABA/BNA Lawyer’s Manual on Pro-
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fessional Conduct.

ABA Comm. on Ethics and Professional Responsibility, Infor-
mal Op. 86-1520 (1986) (Assertion of Attorney Lien Pending Fee
Payment; Informal Op. 1461 Reconsidered and Withdrawn).

ABA Comm. on Ethics and Professional Responsibility, Infor-
mal Op. 86-1519 (1986) (Fee Sharing With Business Corporation
for Legal Research and Analysis Service).

ABA Comm. on Ethics and Professional Responsibility, Infor-
mal Op. 86-1515 (1986) (Operation of Booth for Preparation of
Simple Wills at State Fair).

ABA Comm. on Ethics and Professional Responsibility, Infor-
mal Op. 85-1514 (1985) (Use of Preferred Stock Dividend or Lim-
ited Partner Distribution for Division of Fees Between Lawyers
not in the Same Firm).

Recent Law Review Articles

Abbott, Proposed Changes in Rules Governing Professional
Conduct in Kansas, 54 J. Kan. B.A. 8 (Spring 1985).

Adler, The Ethics of Perjury, 71 AB.A. J. 76 (Nov. 1985).

An Equitable Alternative to the Discriminatory Imposition of
Vicarious Firm Disqualification, 31 WAYNE L. REv. 1031 (1985).

Attorney Disqualification for a Conflict of Interest in Federal
Civil Litigation: A Confusing Body of Law in Need of Organiza-
tion, 30 ViLL. L. REv. 463 (1985).

Bias and Interest: Should They Lead to Dissimilar Results in
Judicial Qualification Practice? 27 Ariz. L. REv. 171 (1985).

Biernat, Why not Model Rules of Conduct for Law Students?,
12 Fra. St. UL. REV. 781 (Winter 1985).

Blank, Conflicts and Ethics, 6 ProB. LJ. 277 (1985).

Brooks, Penalizing Judges Who Appeal Disciplinary Sanc-
tions: The Unconstitutionality of “Upping the Ante,” 69 Jubica-
TURE 95 (1985).

Bulmer, The New Rules of Professional Conduct, 39 WasH.
St. B. NEws 14 (Oct. 1985); 40 WasH. St. B. NEws 13 (Feb. 1986).

Chemerinsky, Pedagogy Without Purpose: An Essay on Pro-
fessional Responsibility Courses and Casebooks, 1985 AB.F. REs.
J. 189 (1985).

Chemerinsky, Training the Ethical Lawyer: A Rejoinder to
Schneyer, 1985 ABF. Res. J. 959 (1985).

Constitutional law—attorney advertising—targeted mail-
ings—a blanket prohibition of direct mail solicitations to targeted
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accident victims violates an attorney’s right of expression under
the first and fourteenth amendments of the United States Consti-
tution: In re Wiegen, 470 N.E.2d 838 (N.Y.), 51 J. AIr L. & Comm.
661 (1986).

Denniston, When Your Client Lies, 6 CaL. Law. 55 (1986).

Dobris, Ethical Problems for Lawyers upon Trust Termina-
tions: Conflicts of Interest, 38 U. Miami L. REv. 1 (Nov. 1985).

DR 1-103: Lawyer’s Duty to Report Ethical Violations, 10 J.
LecAL Pror. 159 (1985).

Elkins, Ethics: Professionalism, Craft, and Failure, 73 Ky. L.J.
937 (1984/1985).

Elkins, The Pedagogy of Ethics, 10 J. LEGAL Pror. 37 (1985).

Ethical Considerations of Divorce Mediation: Formal Ethics
Opinion No. 488, 21 WiLLAMETTE L. REv. 645 (1985).

Falk, Tax Ethics, Legal Ethics and Real Ethics: A Critique of
ABA Formal Opinion 85-352, 39 Tax Law. 643 (1986).

Fitzhugh, To Win Your Case, Waive Your Fees, 71 ABA. J.
44 (Dec. 1985).

Freedman, The Professional Responsibility of the Law Profes-
sor: Three Neglected Questions, 39 VanD. L. REv. 275 (1986).

Gaetke, Why Kentucky Should Adopt the ABA’s Model Rules
of Professional Conduct, 74 Ky. L.J. 581 (1985/1986).

Gillers, What We Talked About When We Talked About Eth-
ics: A Critical Overview of the Model Rules, 46 OHio ST. L.J. 243
(1985).

Goldstein, Becoming a Judge: Problems with Leaving a Law
Practice, 69 JUDICATURE 88 (Aug. 1985).

Gross, Ethical Problems of Law Firm Associates, 26 WM. &
Mary L. Rev. 259 (Winter 1985).

Gross, Judicial Speech: Discipline and the First Amendment,
36 Syracuse L. Rev. 1181 (1986).

Guggenheim, Divided Loyalties: Musings on Some Ethical Di-
lemmas for the Institutional Criminal Defense Attorney, 14
N.Y.U. Rev. L. & Soc. CHANGE 13 (1986).

Hauser, A Deal is a Deal is a Deal, 74 ILL. BJ. 176 (Dec.
1986).

Haynsworth, Disciplinary Actions by the South Carolina Su-
preme Court and the Board of Commissioners on Grievances and
Discipline: Lawyers Beware, 36 S.C. LREv. 309 (Spring 1985).

Heffernan, The Moral Accountability of Advocates, 61 NOTRE
DaME L. REv. 36 (1986).
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Heiserman & Pacun, Professional Responsibility in Immigra-
tion Practice and Government Service, 22 San Dieco L. Rev. 971
(1985).

In re Swartz [686 P.2d 1236 (Ariz.)]: Judicial Regulation of
Excessive Contingent Fees in Arizona, 27 Ariz. L. REv. 539 (1985).

In re Utah State Bar Petition [647 P.2d 991 (Utah)]: Pursu-
ing a Chimeric and Ultimately Unconstitutional Goal, 11 J. Con-
TEMP. L. 547 (1985).

Johnson, The Video Essay Question: An Experiment in
Teaching Professional Responsibility, 50 Mo. L. REv. 591 (Sum-
mer 1985).

Johnston, Estate Planners’ Accountability in the Representa-
tion of Agricultural Clients, 34 U. KaN. L. REv. 611 (1986).

Kaminski & Sharpnack, . .. to preserve inviolate the secrets
of my client. . .”, 28 REs GESTAE 480 (Mar. 1985).

Koskoff, Specialization, Ethics and Advertising, 7 U.
BripGerorT L. REV. 47 (1986).

Kuhn, Disclosure Versus Confidentiality, 29 CaTtH. LAw. 356
(1985).

Landon, Clients, Colleagues, and Community: The Shaping of
Zealous Advocacy in Country Law Practice, 1985 AB.F. REs. J. 81
(1985).

Leleiko, Professional Responsibility and Public Policy Infor-
mation, 49 ALB. L. REv. 403 (Winter 1985).

Levin, Legal Ramifications of Unethical Estate Planning
Practices, 125 TrusTs & EsT. 47 (1985).

Levinson, To a Young Lawyer: Thoughts on Disobedience, 50
Mo. L. REv. 483 (Summer 1985).

Lubet, Judicial Ethics and Private Lives, 79 NNW.UL. Rev.
983 (Dec. 1984/Feb. 1985).

Lubet, Participation by Judges in Civic and Charitable Activ-
ities: What Are the Limits?, 69 JuDICATURE 68 (1985).

Macey, Professional Conduct in Bankruptcy Proceedings, 90
Com. LJ. 213 (May 1985).

Maher, Crashes and Disasters Test the Limits of Lawyerly
Restraint, 5 CaL. Law. 38 (1985).

Mallen, A New Definition of Insurance Defense Counsel, 53
Ins. CounseL J. 108 (Jan. 1986).

Manson, Preserving the Client’s Confidences—The Lawyer’s
Dilemma, 59 FrLA. BJ. 13 (June 1985).

Marie, Competency and the Legal Profession: The Current
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Reality of Self-Regulation Under the ABA Code of Professional
Responsibility, 53 Ins. CounseL J. 72 (Jan. 1986).

Mathews, The Virginia Code of Professional Responsibility,
19 U. RicH. L. REv. 467 (1985).

McNulty, Now and Tomorrow: The Code of Professional Re-
sponsibility in Wisconsin, 58 Wis. B. BuLL. 16 (Feb. 1985).

McPike, How to Reform Errant Lawyers, 24 JUuDpGES’ J. 22
(Spring 1985).

Messing, The Latest Word on Solicitation, 60 Fra. BJ. 17
(1986). '

Miller & Warren, Conflicts of Interest and Ethical Issues for
the Inside and Outside Counsel, 40 Bus. Law. 631 (Feb. 1985).

Miller, Lawyer: Fiduciary, Accountant, Archivist, 58 N.Y. St.
B.J. 15 (1986).

Morgan, The Fall and Rise of Professionalism, 19 U. RicH. L.
REv. 513 (1985).

Murphy, The Hindu and the Lawyer, 30 N.Y.L. Scu. L. Rev.
767 (1985).

Ogletree & Hertz, The Ethical Dilemmas of Public Defenders
in Impact Litigation, 14 N.Y.U. Rev. L. & Soc. CHANGE 12 (1986).

Patterson, An Analysis of Conflicts of Interest Problems, 37
MERCER L. REv. 569 (Winter 1986).

Pirie, The Lawyer as Mediator: Professional Responsibility
Problems or Profession Problems?, 63 CaN. B. REv. 378 (1985).

Portuondo, Abusive Tax Shelters, Legal Malpractice, and Re-
vised Formal Ethics Opinion 346: Does Revised 346 Enable Third
Party Investors to Recover from Tax Attorneys Who Violate Its
Standards?, 61 NoTre DaME L. REv. 220 (1986).

Portuondo, Ethical Standards and Tax Law: The Role of
Opinion 346, 22 TRrIAL 48 (Jan. 1986).

Private Settlement as Alternative Adjudication: A Rationale
For Negotiation Ethics, 18 U. MicH. J.L. REr. 503 (1985).

Professional Responsibility: The United States Supreme
Court Gives Attorney Advertising Increased Protection, 11 U.
Dayton L. REv. 455 (1986).

Professional Responsibility: Whiteside v. Scurr [744 F.2d
1323]: Client Protection and Public Duty: The Criminal Defense
Lawyer’s Conflict, 54 UMK.C. L. Rev. 146 (Fall 1985).

Rakestraw, Proposed Model Rules of Professional Conduct, 28
REes GEsTAE 475 (Mar. 1985).

Rakestraw, Rule 1.6—Saga of Misunderstanding, Conflicting
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Purposes, Juggled Priorities, 29 REs GESTAE 119 (1985).

Reisman, The Whole Truth and Nothing but the Truth: Is
the Trier of Fact Entitled to Hear It? 19 U. Ricu. L. Rev. 527
(1985).

Rhode, Ethical Perspectives on Legal Practice, 37 Stan. L.
REv. 589 (1985).

Rhode, Moral Character as a Professional Credential, 94
YaLe L.J. 491 (Jan. 1985).

Rieger, Client Perjury: A Proposed Resolution of the Consti-
tutional and Ethical Issues, 70 MINN. L. Rev. 121 (Oct. 1985).

Riger, The Model Rules and Corporate Practice—New Ethics
for a Competitive Era, 17 Conn. L. REv. 729 (1985).

Rosenberg, Texas Disciplinary Rule 2-101(C): The Fine Art of
Disinformation, 22 Hous. L. REv. 909 (1985).

Sanford, Ethical, Statutory, and Regulatory Conflicts of In-
terest in Real Estate Transactions, 17 ST. MARY's L.J. 79 (1985).

Shaman & Begue, Silence Isn’t Always Golden: Reassessing
Confidentiality in the Judicial Disciplinary Process, 58 TEmp. L.Q.
755 (Winter 1985).

Shaman, Off-The-Bench Conduct, 57 Pa. BAQ. 24 (Jan.
1986).

Sterling, Ethical Problems in Bankruptcy, 14 Coro. Law. 2147
(Dec. 1985).

Stewart, A Picture Costs Ten Thousand Words, 71 AB.A. J.
62 (Jan. 1985).

The 1982 New York Legal Aid Strike: Ethical Implications
Under the Code of Professional Responsibility, 2 HOFSTRA LAB.
L.J. 375 (Spring 1985).

The Disability Defense: How It Serves to Mitigate Charges of
Professional Misconduct by Attorneys, 12 WM. MiTcHELL L. REv.
119 (1986).

The Disciplinary Dilemma Confronting Attorneys Seeking to
Counsel Civil Disobedients, 23 Duq. L. REv. 715 (Spring 1985).

The Ethical Dilemma of Campaigning for Judicial Office: A
Proposed Solution, 14 ForpHAM URB. L.J. 353 (1985/1986).

The Ethics of Structuring Settlements, 34 DRAKE L. REv. 1045
(1985/1986).

Tiedemann, The Outer Limits of Florida Appellate Advocacy,
60 Fra. B.J. 11 (1986).

Trowbridge, Restraining the Prosecutor: Restrictions on
Threatening Prosecution for Civil Ends, 37 ME. L. REv. 41 (1985).
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Troy, Legal Ethics in the Bid Rigging Cases, 19 U. RicH. L.
Rev. 513 (1985).

Underwood, Taking and Pursuing a Case: Some Observations
Regarding “Legal Ethics” and Attorney Accountability, 74 Ky.
L.J. 173 (1985/1986).

Walter, An Overview of the Model Rules of Professional Con-
duct, 25 WasHBURN L.J. 443 (1985).

Word, Risk and Knowledge in Interspousal Conflicts of Inter-
est: The Search for Competent Counsel Through Model Rule
1.8(i), 7T WHITTIER L. REV. 943 (1985).
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