
Recent Significant Ethics Cases 
This is a continuation of The Journal of the Legal Profession's 

yearly survey and report of recent legal ethics opinions and cases. 
The purpose of this series is to point out important and notewor- 
thy Bar Association Committee Opinions as well as appellate court 
cases involving questions of legal ethics which have been decided 
within the past year. Although regulation of legal ethics is tradi- 
tionally a matter of state concern, through these opinions, a practi- 
tioner can get some feeling for how various jurisdictions have inter- 
preted ethical rules in certain case situations. 

The first series of opinions are informal opinions decided by 
the American Bar Association's Standing Committee on Ethics and 
Professional Responsibility based on its interpretation of the 
Model Rules of Professional Conduct and the Model Code of Pro- 
fessional Responsibility. Following those opinions is a selection of 
various state appellate court decisions regarding legal ethics. 

I. Mailing Letters Seeking Employment to Corporation's In- 
house Counsel1 

According to the Committee, "[nleither the ABA Model Rules 
of Professional Conduct nor the former Model Code of Profes- 
sional Responsibility prohibits a lawyer from mailing letters to a 
company's house counsel offering his services and providing infor- 
mation about the lawyer's prior positions and activities in a spe- 
cific area of law."a 

This opinion was made in response to an attorney's inquiry as 
to whether or not sending a form letter which listed biographical 
data and work experience to a company's in-house counsel for the 
specific purpose of seeking employment with the company was im- 
permissible solicitati~n.~ As the Committee phrased them, the 
main issues presented were whether the letter constituted an im- 
permissible announcement under DR 2-102(A)(2) of the Model 
Code and whether this was an impermissible means of solicitation 

1. ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1504 
(1984). 

2. Id. 
3. Id. 
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of employment under DR 2-103(A), DR 2-103(C) and DR 2-104(A) 
of the Model Code and Rule 7.3 of the new Model Rules.' 

Using the rationale of Bates,Vn re R.M.J.; and Central Hud- 
son Gas? the Committee decided that the attorney could send out 
the proposed letter.8 It  determined there was a less restrictive 
means of regulating attorney conduct than a blanket prohibition 
on such types of announcements. The less restrictive means in- 
clude the requirement that a copy of the letter either be submitted 
to the Bar Association or kept for future referen~e.~ The Commit- 
tee determined that this was "especially true in this particular case 
because there is little likelihood that the announcements would 
mislead other lawyers".1° 

Under the ~ 6 d e l  Rules, there appears to be no direct prohibi- 
tion against the proposed mailings. According to Rule 7.3, a lawyer 
cannot solicit business "with whom the lawyer has no family or 
prior professional relationship, by mail, in person or otherwise, 
when a significant motive for doing so is the lawyer's pecuniary 
gain."" Solicitation, however, does not include letters which are 
more or less in the form of advertising "distributed to persons not 
known to need legal services of the kind provided by the lawyer."18 
I n  Re R.M. J.,lS prohibited direct solicitation of lay clients by attor- 
neys in order to mitigate the potential harm which might result 
f r ~ m  a professional soliciting business from a person untrained in 
the law." In the situation presented here however, "[tlhis potential 
for harm is ordinarily absent where the solicitation is directed 
solely to other lawyers, who are capable of analyzing the back- 
ground of the lawyer and the benefits which might be afforded 
their own clients through the use of the lawyer's  service^."'^ 

4. Id. 
5. Bates v. State Bar of Arizona, 433 U.S. 350 (1977). 
6. In re R.M.J., 455 U.S. 191 (1982). 
7. Central Hudson Gas v. Public Service Commission, 447 U.S. 557 (1980). 
8. ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1504 

(1984). 
9. Id. 
10. Id. 
11. Id. 
12. Id. 
13. In re R.M.J., supra note 6. 
14. ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1504 

(1984). 
15. Id. 
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As with the rest of the ABA opinions to follow, the Committee 
put a caveat in this opinion that the various jurisdictions may dif- 
fer in their interpretation and therefore local rules and opinions 
govern and should be cons~lted. '~ 

11. Duty to Disclose Adverse Legal Authority1' 

When does an attorney have to inform the Court of legal au- 
thority adverse to his theory of the case? The Committee answers 
this question as follows: "A lawyer who learns of a controlling 
court decision which may be interpreted as adverse to his client's 
position must promptly advise the court, even though the issue is 
not presently under consideration but may be revived a t  some later 
stage in the proceeding."18 

The inquirer was faced with a situation where he learned of a 
recent controlling decision contrary to his client's position and also 
contrary to a ruling of the trial court in his case. 

Pursuant to Rule 3.3(a)(3) of the Model Rules and DR 7- 
106(B)(1) of the Model Code, a lawyer must disclose adverse legal 
authority to the court which was not disclosed by the opposing 
c~unsel . '~ In the opinion of the Committee, the lawyer must 
promptly disclose the adverse authority "where the same case is 
still pending in the same court notwithstanding that the precise 
issue is not presently being considered by the court."20 "[The at- 
torney's] duty as an officer of the court to assist in the efficient and 
fair administration of justice compels [him] to make the disclosure 
immediately."21 

The Committee noted however, that even after disclosure, the 
attorney may "challenge the soundness of the other decision, at- 
tempt to distinguish it from the case a t  bar, or present other rea- 
sons why the court should not follow or even be influenced by it."22 

16. Id. 
17. ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1505 

(1984). 
18. Id. 
19. Id. 
20. Id. 
21. Id. 
22. Id. 
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111. Use of "Of Counsel" Designation While Sharing Office Over- 
head on the Basis of Gross  receipt^.^^ 

This case involves the situation in which the attorney is limit- 
ing his practice and will no longer be a partner in the firm but 
wishes to be designated as "Of Counsel" with regard to his former 
firm and to share in the office overhead based on the percent of the 
total business he generates.*' 

According to a prior op in i~n*~  "it would be misleading to refer 
to a lawyer by the 'of counsel' designation who 'shares in the prof- 
its and losses and general responsibility of a firm'."26 In this case 
however, the lawyer will not share in the general responsibility, 
profits and losses. He will only be sharing in the overhead in pro- 
portion to his gross receipts.*' This mere sharing of overhead does 
not make the lawyer a 'partner' or make the 'of counsel' designa- 
tion inappr~priate .~~ 

IV. Use of Pseudonym by LawyerlAuthoiL9 

The inquirer is a lawyerlauthor who asks if it is permissible 
for a lawyer to use a pseudonym with regard to his recent publica- 
t i~n .~O The Committee answers the inquiry by saying that the use 
of a pseudonym is permissible, but "if the lawyer wishes to identify 
the publication as having been written by a lawyer, the reader 
should be informed that the lawyer is using a pse~donym."~' Ac- 
cording to the Committee, the failure to indicate that the author is 
an attorney using a pseudonym may constitute "misrepresenta- 
tion" pursuant to Rules 8.4 and DR 1-102(A)(4).32 

ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1506 

Id. 
ABA Comm. on Ethics & Professional Responsibility, Formal Op. 330 

ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1506 

Id. 
Id. 
ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1507 

Id. 
Id. 
Id. 
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V. Representation of Co-worker Against State Agency 
E r n p l ~ y e r ~ ~  

This opinion arose in response to an inquiry made by a lawyer 
who wanted to know whether he as a lawyer employed in a non- 
lawyer capacity by a state agency could represent "employees of 
the same agency before other agencies in cases against the employ- 
ing agency over objection of that agen~y."~' The lawyer's position 
was not one such that he was privy to confidential information re- 
garding his clients' casess5 nor would the cases relate to matters in 
which he had substantially participated as a state employee.se 

The Committee decided that, although neither set of Rules 
absolutely prohibit such conduct, "the likelihood that the repre- 
sentation will be adversely affected by the lawyer's employment in- 
terests is such that the private representation would normally be 
improper."37 This decision is based upon the effect of the lawyer's 
state agency employment on the client rather than upon the state 
agency itself based on Model Rule 1.7.s8 

The Committee found that such representation would not be 
proper due to the ability of the lawyer's employer to "impose for- 
mal or informal sanctions" on him or to make things "unpleasant" 
for him, and therefore he could easily be "materially limited" by 
his own interests; even client consent would not be sufficient under 
these circumstances.89 

In the final analysis, the Committee concluded that "the rep- 
resentation would be adversely affected unless the lawyer is willing 
to, and will, make an irrevocable commitment to take whatever ac- 

33. ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1508 
(1984). 

34. Id. 
35. Id. 
36. Id. 
37. Id. 
38. Id. Model Rule 1.7 provides in part that: 

(b) A lawyer shall not represent a client if the representation of that 
client may be materially limited by the lawyer's responsibilities to an- 
other client or to a third person, or by the lawyer's own interests 
unless: 
(1) The lawyer reasonably believes the representation will not be ad- 

versely affected, and 
(2) The client consents after consultation. . . 

Id. 
39. Id. 
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tions may be necessary, including voluntary termination of em- 
ployment, to assure that no action by the state agency will ad- 
versely affect the private repre~entation."'~ 

VI. Reasonable Legal Fees4' 

Rule 1.5 of the Model Rules of Professional Conduct provides 
that "a lawyer's fees shall be rea~onable."'~ The Committee was 
presented with the question of whether or not this restriction also 
includes unreasonably low fees as well as unreasonably high fees. 
The Committee replied that this rule "prohibits only unreasonably 
high fees [and] is not intended to, and does not, in any manner 
restrict lawyers from charging less than normal fees or indeed 
charging no fee a t  

The Committee based its decision on several factors. First it 
was noted that Rule 1.5 replaced DR 2-106 of the Model Code 
which prohibited "illegal or clearly excessive" fees."' The intent be- 
hind the rewording of the rule was "to impose a stricter standard 
on lawyers who would charge too much by changing the "clearly 
excessive" to a test of "rea~onableness."'~ Another factor was that 
the rule was designed to protect the public interest and not the 
"protection of lawyers from price c~mpetition."'~ Finally, the Com- 
mittee noted that the rendering of legal services a t  either low or no 
fee constitutes "public interest legal service" under Rule 6.1." 

The following is a brief discussion of four state court appellate 
decisions involving questions of legal ethics. Although none of 
these opinions have a particularly earth-shattering effect on the 
field of the regulation of conduct of attorneys, each should give the 
practitioner and scholar alike a bit of insight into some of the do's 
and don't's of legal conduct. 

Id. 
ABA Comm. on Ethics & Professional Responsibility, Informal Op. 1509 

Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
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VII. Domestic Relations 

Blum u. B l ~ m , ' ~  which was decided by the Maryland Court of 
Special Appeals, is a typical example of a situation where an attor- 
ney acts as a "scribe" in a divorce case. After a series of marital 
problems, the parties decided to separate. Pursuant to this action, 
they contacted their attorney for the purpose of drawing up a sep- 
aration agreement in which Mrs. Blum gave up substantial rights.'@ 
Without informing either of the parties of their rights and without 
explaining the possibility of any conflict of interest, the attorney 
prepared the final Separation Agreement based on the handwritten 
agreement provided to him by the parties." In the attorney's opin- 
ion, he was merely a "scribe" with directions to prepare the agree- 
ment as he was directed by the parties.61 Subsequently, the wife 
attacked the agreement on the ground that the Separation Agree- 
ment had been fraudulently induceds8 and pointed out that the at- 
torney had not informed her of her rights.6g 

The court reiterated the old adage that "[wlhere there is a po- 
tential conflict of interest between the parties, as is true in every 
domestic dispute, it is inappropriate to attempt to represent them 
both."" Because of the inherent conflict, the court said that even 
in the situation where the attorney is only acting as a "scribe," 
"the very least counsel should have done was disclose to the par- 
ties the possible ramifications of his dual representation and their 
respective rights."ss 

Citing two other Maryland  case^,"^ the court defined what is 
needed to constitute the full disclosure necessary to fundamental 
fairness. Full disclosure requires the attorney to inform the parties 
of his relationship to each as well as the potential problems that 
may arise because of such relationship as the case proceeds which 
might "make it desirable for each to have independent counsel."67 

48. 59 Md. App. 584, 477 A.2d 289 (1984). 
49. Id. at 291. 
50. Id. at 296. 
51. Id. at 297. 
52. Id. at 291. 
53. Id. at 296. 
54. Id. at 296. 
55. Id. at 297. 
56. Crest Investment Trust, Inc. v. Cornstock, 23 Md. App. 280, 327 A.2d 

891 (1974); I n  re Kemp, 40 N.J. 588, 194 A.2d 236 (1963). 
57. Blum, supra note 48, at 297. 
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VIII. Attorney Advertising 

Recently, the Supreme Court of New Jersey had occasion to 
deal with the situation where attorneys, wishing to challenge the 
constitutionality of a state ban on legal advertising by radio, inten- 
tionally violated the Disciplinary Rule, even though they were 
aware that proceedings were taking place by a specially appointed 
Supreme Court Committee on Attorney Advertising to review the 
said rule.68 Prior to their actions, the attorneys in In  re 
F e l m e i ~ t e r ~ ~  informed the Division of Ethics and Professional Ser- 
vices of their intentions to violate the rule. The Division told the 
attorneys that the special committee was currently reviewing the 
rule and therefore they should refrain from such a violation. They 
even informed the attorneys of a public hearing regarding such 
rule to be held by the C ~ m m i t t e e . ~ ~  

The attorneys failed to attend the public hearings and also ig- 
nored the directions of the Division and proceeded to place several 
advertisements on radio.81 Soon after, the Division brought this ac- 
tion against the attorneys for "willful and deliberate violations" of 
the Disciplinary Rules.6a 

Pointing out that after all these events had occurred, the spe- 
cial Committee had decided the Disciplinary Rules should be 
amended to permit advertising via radio and television,B3 the court 
then focused its opinion on the conduct of the attorneys in the 
manner in which they instituted their challenge-". . .the question 
is the Court's responsibility and authority to assure that its rules 
of conduct for attorneys are obeyed by all-even while they are 
under ~hallenge."~' 

In affirming the sanctions against the attorneys, the court em- 
phasized that such intentional violations of the Disciplinary Rules 
should not be tolerated; that "there is a value in assuring orderly 
change when a disciplinary rule is being revised whether because of 
alleged illegality or for asserted impro~ement."~~ According to the 

58. In re Felmeister, 95 N.J. 431, 471 A.2d 775 (1984). 
59. Id. 
60. Id. at 776. 
61. Id. 
62. Id. at 777. 
63. Id. at 781. 
64. Id. 
65. Id. 
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court a better way for the attorneys to have challenged the rule 
would have been by declaratory judgment.BB The court analogized 
this situation to the case where someone violates a court imposed 
order and then asserts as a defense to his prosecution of such the 
unconstitutionality of the ruling.B7 Finally the court noted that 
"[als officers of the Court, attorneys have a peculiar position with 
respect to the judicial process and compliance with the expressed 
or stated law. Respect for the law should be more than a 
platitude. 

IX. Criminal Law 

In the recent Texas case of Pannell u. State,ee a defendant on 
trial for murder raised as a defense to the introduction of his con- 
fession, that the district attorney, in violation of Disciplinary 
Rules, interviewed the defendant (and obtained the confession) 
without the defendant's attorney present.?O 

A Texas statute provided that any confession obtained in vio- 
lation of a state law was inadmissible into evidence.71 A Discipli- 
nary Rule provided that an attorney should not directly communi- 
cate with the other party who he knows is represented by an 
attorney.7a The issue that concerned the court was "[dloes a viola- 
tion of a disciplinary rule constitute a violation of state law?"73 

The court first noted that the Disciplinary Rules were judi- 
cially, not legislatively created; thus they are administrative rules. 
The court concluded that a violation of a Disciplinary Rule is not a 
violation of a state law and therefore the confession was properly 
admitted." The Court said "[wle agree with our brothers in the 
federal system that such ethical violations are to be dealt with by 
means of the administrative mechanisms specially established for 
dealing with such unethical conduct."76 

Id. at 782. 
Id. 
Id. at 784. (Emphasis added). 
666 S.W. 2d 96 (Tex. 1984). 
Id. at 97. 
Id. 
Id. 
Id. 
Id. at 98. 
Id. 
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X. Attorney-Client Privilege 

The Supreme Court of Washington recently had occasion to 
more clearly define who is a client or party in the corporate setting 
for the purposes of the Disciplinary Rule dealing with ex parte 
communications. In Wright u. Group Health H o s p i t ~ l ~ ~  the plain- 
tiff in a medical malpractice action asked for an order "declaring 
that their attorney had the right to interview ex parte current and 
former employees of defendant health maintenance organiza- 
t i ~ n . " ~ ~  The trial court denied the plaintiffs request and the plain- 
tiff appealed. 

The defendant hospital had informed all of its employees not 
to discuss the case with anyone other than their own attorney.78 
The hospital argued that, because of the corporate status, its cur- 
rent and former employees were clients of the law firm represent- 
ing the hospital and therefore the attorney-client privilege should 
protect such employees from plainties counsel.7e Determining that 
the attorney-client privilege applies only to "communications" be- 
tween an attorney and his client, the court found no attorney-cli- 
ent communication here that would be pr i~ i leged .~~ 

The next argument made by the hospital was that the employ- 
ees were parties within the meaning of the Disciplinary Rule 
preventing an attorney from directly communicating with another 
party who he knows is represented by counsel.81 The central issue 
facing the court was "which of the corporate party's employees 
should be protected from approaches by adverse counsel?"8a 

The court noted that the purpose of the Disciplinary Rule was 
"not to protect a corporate party from the revelation of prejudicial 
facts"8s but "to preclude the interviewing of those corporate em- 
ployees who have the authority to bind the corp~ration."~~ There- 
fore, the court adopted what it called the "managing-speaking 
agent" test. I t  was held that: 

103 Wash. 2d 192, 691 P.2d 564 (1984). 
Id .  at 564. 
Id.  at 566. 
Id.  
Id .  at 567. 
Id.  
Id.  
Id.  at 569. 
Id.  
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current Group Health employees should be considered "par- 
ties" for the purposes of the disciplinary rule if, under applica- 
ble Washington law, they have managing authority sufficient to 
give them the right to speak for, and bind, the corporation. 
Since former employees cannot possibly speak for the corpora- 
tion, we hold that [the disciplinary rule] does not apply to 
them.86 

As a sidenote the court said that "[tlhis opinion shall not be 
construed. . .so as to require an employee of a corporation to meet 
ex parte with adverse counsel. We hold only that a corporate 
party, or its counsel, may not prohibit its nonspeakinglmanaging 
agent employees from meeting with adverse counsel."86 

Philip Lisenby 

85. Id. 
86. Id. at 570. 
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