
The Pedagogy of Ethics 
By James R. Elkins* 

On Teaching Ethics 

The flurry of interest in legal ethics is not an isolated phenom- 
enon. The teaching of legal ethics is part of a general reevaluation 
of education, with a particular concern for the role of values in 
education.' One aspect of this reevaluation has been what some 
call the "moral education" movement, a movement that affected 
every level of our educational system, from secondary schools to 
undergraduate2 and professional schools. I t  should come as no sur- 
prise that as part of this movement there has been an effort to 

* Professor of Law, West Virginia University. 
1. See e.g., Education and Value (D. Sloan ed. 1980) 

Assertions of the absence of moral values in a teaching endeavor 
should not be taken as indications that the teaching is value-free, but 
are better understood as indices for judging precisely what values are 
being taught. A theory of education that fails to acknowledge value 
transmission in teaching is revelatory of the value system at  work in 
that educational theory, even if unacknowledged. Yet, even when we 
allow a place for values in an educational process, we frequently tend 
to treat them as a finishing touch-icing on the cake, or a desirable 
frill. Actually, our thinking should be inverted if i t  is to reflect our 
practice. Moral values permeate the entire structure of education, 
even those educational endeavors that claim for themselves a value- 
free agenda of 'training for competence.' Value dimensions are not 
merely an additional component of our teaching, but are definitive of 
the intellectual and social ethos in which education takes place. It is 
in this sense that values are not only present, but central in teaching. 
Moral values are taught-like it or not-unless one artifically (and inac- 
curately) confines the term 'teaching' to the transmission of formal- 
ized units of knowledge. There are values in teaching. The critical 
questions are, 'Which values?', and, 'Is their presence acknowledged 
or do they go unacknowledged, and hence unexamined.' 

Churchill, The Teaching of Ethics and Moral Values in Teaching: Some Contem- 
porary Confusions, 53 J. HIGHER EDUC. 296-306, at  302 (MayIJune 1982). 

2. See ETHICS TEACHING IN HIGHER EDUCATION (D. Callahan and S. Bok eds. 
1980); B. ROSEN AND A. CAPLAN, ETHICS IN THE UNDERGRADUATE CURRICULUM 
(1980); Report of the Hastings Center, THE TEACHING OF ETHICS IN HIGHER EDU- 
CATION (The Hastings Center, Institute of Society, Ethics and the Life Sciences, 
1980); D. WARWICK, THE TEACHING OF ETHICS IN THE SOCIAL SCIENCES (1980). 



38 The Journal of the Legal Profession 

educate more "responsible," civic-minded  professional^.^ As the 
public criticism and concern for ethics in the professions mounts 
we become more explicit about the moral dimension of educational 
pedagogies and curriculum which serve as the basis for professional 
training and socialization. At the professional level ethical instruc- 
tion holds out the promise of transforming ethical theory and 
moral philosophy into an "applied ethics" directly relevant to the 
professions.' 

The problem with all this activity, interest, and concern about 
legal ethics is that we may not know what we are doing and what 
we are doing may serve unintended purposes. If we do not know 
what we are doing then the teaching of legal ethics will be super- 
fluous to the actual concerns and fears, dreams and ideals of future 
professionals. On the other hand there are many who believe they 
know what legal ethics is and how to educate more ethical profes- 
sionals. In either case, when instruction in legal ethics fails it cre- 
ates more than another failed pedgagogy, it defeats the promise 
that we hold out in ethics teaching-the hope that professionalism 
will be the means by which one can live a "good life," be a "good 
person," and do work that has social significance. 

Many of the comments in this essay are directed to the stu- 
dent of ethics rather than the lawyer. There are a number of rea- 
sons for this orientation. At the present stage of development, we 
are trying to get a sense of what it means to try to develop ethical 
sensibilities-to learn something about ethics-and to find ways in 
which that learning can take place, and the obstacles to such learn- 
ing. To say that we are students of ethics suggests a humility and 
best conveys the sense that we do not know exactly what ethics is, 
or if we know what ethics is, that it presents open-ended questions 
about a life in law. There are substantial disagreements about what 
it means to be ethical, how an ethical sensibility should affect a 
professional's work, and his conception of himself at work, and ul- 
timately himself as a person. The questions raised in learning eth- 

3. For a definition of "civic-mindedness" see F.Marks, THE LAWYER, THE 

PUBLIC, AND PROFESSIONAL RESPONSIBILITY 239-249 (1972). For a somewhat differ- 
ent perspective, see Fraser, Legal Amnesia: Modernism Versus the Republican 
Tradition in American Legal Thought, 60 TELOS 15 (Summer, 1984) 

4. See Elkins, Moral Discourse and Legalism in Legal Education, 32 J. LEG. 
EDUC. 11 (1982). The history of "applied ethics" in law is traced in M. KELLY, 
LEGAL ETHICS AND LEGAL EDUCATION (1980). See generally, A. Goldman, THE 
MORAL FOUNDATIONS OF PROFESSIONAL ETHICS (1980). 
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ics can be seen as analogues of the questions confronted by the 
lawyer concerned about ethics, each in their own way derived from 
our concern about being a good person. 

I focus on the teaching of legal ethics because the classroom 
provides what would at first appear to be a safe harbor for articu- 
lating and gaining insight into the nature of the ethical sensitivity 
required in the practice of law. If we cannot see and develop an 
understanding of how ethics is to be taught, then how are we to 
educate more responsible professionals? 

The teaching of ethics is in a state of transition. Even so, I 
find two pervasive trends that signal what a t  first appear to be di- 
vergent perspectives on legal ethics. In the sections that follow I 
describe these perspectives and argue that they ultimately collapse 
into a pedagogy of legal practicalism. 

Rule, Legalism, and the Pedgagoy of Ethics 

The first perspective is what I call legalistic. There is an em- 
phasis on the body of ethical rules set forth in the Code of Profes- 
sional Responsibility (and the new Model Rules of Professional 
Conduct). The approach is legalistic because it views ethics as a 
matter of rule following. It  makes learning ethics an exercise in 
rule application. Legal ethics becomes the law of lawyering. It  is 
not surprising that a legalistic perspective on lawyers conduct and 
interaction with clients would emerge as a principle focus of legal 
ethics given the worldview that dominates the legal profession and 
legal educat i~n.~ That the legalistic perspective is a threat to other 
fields of applied ethics presents a more telling note on the power of 
legali~m.~ 

When law students come to ethics, their law trained minds re- 
bel. When we make ethics look like law, and ethical thinking look 
like legal thinking, law trained minds become more tolerant of eth- 
ics.' So long as ethics merely tempers the use of our law trained 

5. See generally, Elkins, The Legal Persona: An Essay on the Professional 
Mask, 64 VIRGINIA L. REV. 735 (1978); S. Scheingold, THE POLITICS OF RIGHTS: 
LAWYERS, PUBLIC POLICY, AND POLITICAL CHANGE (1974). 

6. See e.g., LADD, "Legalism and Medical Ethics," in CONTEMPORARY ISSUES 
IN BIOMEDICAL ETHICS (J. Davis & B. Hoffmaster eds. 1978). 

7. The law: 
[Sleeks to assimilate everything that happens to that which has hap- 
pened. It seeks to relate any new phenomenon to what has already 
been categorized and dealt with. Thus, the lawyers' virtually instinc- 
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minds then ethics can be tolerated, if not embraced. And so we 
find law teachers making ethics compatible with existing notions 
and expectations of law study and the legal world-view. 

One mark of professionalism is the generation of a body of 
ethical norms sufficiently explicit to be codified which in turn, gen- 
erates the assurance that professionals are "responsible" and capa- 
ble of "policing" themselves. Learning the professional code of 
conduct is an efficient (and relatively painless) way maintaining 
the ideal of professionalism and indirectly supporting the illusion 
of an authentic concern for professional ethics. 

We (law trained people) know something about law, about 
how it is made, how it is applied. We believe in law. And so if we 
are to have some form of legal ethics that we can believe in, then 
ethics must be made to look like law. When this effort fails, and 
the student realizes that ethics is not an answer but a way to live, 
the future professional is apt to see ethics as a matter best left to 
philosophers and theologians, to those who have more tolerance for 
philosophical issues and existential concerns. The result is that we 
take what we want from ethics in legal education and try to forget 
the rest. 

The problem is not our students. Law teachers are trainers in 
legalism. As legalists they teach legal ethics and professional re- 
sponsibility as an ahistorical, asocial, apolitical phenonomena. The 
student is asked, at least implicitly, to assume that legal relation- 
ships and situations have no history; are autonomous, separate and 
apart from the world in which they arise; that they have no ramifi- 
cations, no bearing, no effect on others and other social institutions 
and that nothing beyond the situation should intrude to define and 
resolve a lawyer's ethical dilemma. The effort is to separate and 

tive intellectual response when he is confronted with a situation is to 
look for the respects in which that situation is like something that is 
familiar and that has a place within the realm of understood legal 
doctrine. 

* * * * 
I think that persons who are genuinely concerned with far-reaching 
and radical-the generic sense of the term-solutions to social ills 
ought to be on guard against and ought to mistrust this powerful ten- 
dency on the part of the lawyer to transmogrify what is new into what 
has gone before or to reject as unworkable or unintelligible what can- 
not be so modified. . . . 

Wasserstrom, Postscript: Lawyers and Revolution, 30 U. PITTS. L. REV. 125, 129 
(1968). 
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isolate the lawyer and her ethical worldview from the broader so- 
cial world in which it is lived out. 

* * *  
Ethical rules of a profession are analogous in many ways to 

the rules of the game in sports. One might conclude that there 
would be no game of baseball without rules and thus no sense of 
professionalism without the constraint of ethical rules. In a limited 
sense, the rules define but cannot make the game. Ethical rules 
suggest the contours of professionalism, but virtually nothing 
about the ethical virtues and character of those we would want to 
call good lawyers, in the ethical sense. The ethical rules of a profes- 
sion are what we practice or play with or against and yet in the 
practice of law, like the playing of a sport, one losses awareness of 
the rules. We want our games to be played and our professions to 
be practiced without the interruptive recourse to rules. 

Knowledge of the rules of legal or medical ethics is no closer to 
the lived ethic of law or medicine than are the rules of baseball or 
tennis to the playing of those games. Ethical rules, like rules in 
baseball and tennis, provide a structural code from (around and in) 
which the game takes place, but no baseball player mistakes the 
game for its rules. To the extent there is a need to draw attention 
to the rules of the game, the game is diminished. I t  is not uncom- 
mon for the play to cease, when there is a resort to the rules. 

In the game itself, the player loses consciousness of the rules, 
even while "playing by the rules." How one plays the game, the 
quality of the game, the personal enjoyment in participation, can- 
not be divorced from the rules which define the game. And yet, 
"good players," and fine performance, are bound by a code, an 
ethic, a mode of proceeding or performing that responds to a sense 
of quality that seems far removed from any set of rules.s 

Learning the ethical rules of a profession is problematic be- 
cause they are learned out of context..For the most part, the rules 
of baseball are learned by playing baseball and by watching the 
moves of other players. Obvious exceptions might include baseball 
umpires, those players specifically delegated the task of knowing 
and enforcing rules. The presence of umpires suggest that the play- 
ers are to be free to go about the game without constant and con- 
scious reference to the literal code of rules by which the game is 

8. See W. MAY, THE PHYSICIAN'S COVENANT: IMAGES OF THE HEALER IN MEDI- 
CAL ETHICS 87-105 (1983). 
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played. 
Imagine an anthropologist observing a game like baseball, en- 

deavering to learn the rules so that the game could be described to 
others. From the anthropological perspective rules make descrip- 
tion possible. This suggests that we describe some kinds of activ- 
ity-games and professions-by rules, the normative, structural 
code that is more apparent to the anthropologist than the player1 
professional. 

There are similiarities between the student of professional 
ethics and the anthropologist interested in a culture's games. Both 
learn from the outside, by listening and watching, without playing. 
What the player of baseball learns in a few hours of play, the an- 
thropologist learns, often less completely, over months of rigorous 
observation. The learning of rules (by translating moves into rules 
and rules into moves) is the natural activity of players, syno- 
nomous with the very act of being in the game. 

The anthropological outsider has a more onerous and some 
would say less enjoyable task! Learning ethical rules as an outsider 
is not only inefficient but anxiety provoking. The anthropologist 
studies the rules of a game for some purpose other than playing 
the game (or at least we assume). The student learns the rules not 
as an anthropologist with some purpose beyond the game, but to 
get into the game, to actually play it. Little wonder that learning 
ethical rules as an anthropologist is so agonizing for the nonan- 
thropologist law student. 

The point is simply this. The moral character of lawyers (or 
other professionals) cannot be tied to a set of ethical rules, or gov- 
erning principles, or rights accorded to those we serve (and mis- 
treat), or a set of legal rules which create legally enforced 
 sanction^.^ 

9. Historically, codes of ethics have been used to state the ideals of a 
profession or field, to legitimate the profession or field in the face of 
skepticism or uncertainty, to regulate the practices of its practioners 
toward each other, and to delineate the relationship that should ob- 
tain between a practitioner and the patient or client. The most jaded 
view of professional codes is that, in the end, they seek to insulate 
professionals from outside influence and to establish a profitable mo- 
nopoly on their skills. A kinder view is that they seek to define the 
nature of a profession, and to establish some internal rules for regulat- 
ing the practice of the profession. Almost inevitably, however, they 
arise as a response to internal tensions and external pressure. 

Callahan, Should There Be an Academic Code of Ethics? 53(3) J. HIGHER EDUC. 
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An Ethics of Professionalism 

There is an antinomian underground stream in legal educa- 
tion, as there is in virtually every discipline and profession, which 
provides a critical perspective on traditional legal education. It is 
from this stream that reformist and radical critiques of legal edu- 
cation emerge. And it is in this stream that the second perspective 
in teaching legal ethics, what I call the ethics of professionalism, is 
based. An ethics of professionalism focuses on the socio-historical 
role of lawyers in shaping society and supporting American demo- 
cratic liberal values. From this perspective the highest calling of 
the lawyer is to act always in the public interest. Social activism is 
encouraged. The issue for the ethical lawyer from this perspective 
is social justice. When the ethics of professionalism becomes legal 
ethics it emphasizes lawyering competence and skills, broad knowl- 
edge of the role of the lawyer in society, and serving the public 
interest. 

William Twining has written of two powerful images of lawy- 
ering: Pericles and the plumber, images linked, at least indirectly 
to the legalistic and professionalistic perspectives described here. 
The legalist views the lawyer as it he were a plumber. Just as it is 
difficult to imagine an ethics of plumbing, the legalist flounders 
when he tries to imagine an ethics of lawyering. Unable to imagine 
the conversations, arguments, and writings of the lawyer as moral 
disco~rse, '~ the legalist has difficulty associating ethics with the 
real world of lawyering. This would account, a t  least in part, for 
the ready conversion of an ethics of lawyering into the law of 
lawyering. 

An ethics of professionalism requires a broader .view of the 
lawyer's role, and a different image than that offered by the legal- 
ist. It is the image of Pericles, the famous Greek orator and states- 
man, that Twining counterpoises to the lawyer as plumber. The 
following remarks made by a 3rd Circuit Court of Appeals judge to 

335-344, at 336 (May/June 1982). 
One philosopher has noted that "A life the sole object of which was to obey 

the moral law would be aimless and empty." Alan Donegan, The Theory of Mo- 
rality 10 (1977). Stanley Hauerwas adds that "[o]ur morality is more than adher- 
ence to universalizable rules; it also encompasses our experiences, fables, beliefs, 
images, concepts and inner monologues." Hauerwas, VISION AND VIRTUE 35 (1974) 

10. See Shaffer, Advocacy as Moral Discourse, 57 NO. CARL. L. REV. 647 
(1979); Shaffer, The Practice of Law as Moral Discourse, 55 NOTRE DAME LAW. 
231 (1979). 
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the student body a t  the University of Iowa College of Law are an 
example of the rhetoric of professionalisml1 which calls forth the 
image of Pericles. 

My personal experience has been that  the practice of law is an  
inspiring and noble profession. Of course, there are some un- 
principled and incompetent lawyers. But for the most par t  law- 
yers are decent, dedicated, and honorable persons who make 
an important and lasting contribution to society. Lawyers fre- 
quently plead the  causes of those who depend upon them for 
family, reputation, worldly goods, and even life itself. They 
conscientiously and sincerely advocate and defend civil rights 
and humanistic causes. They preserve confidences with utmost 
fidelity. 

* * * *  
By .and large, I believe the profession has made, and con- 

tinues t o  make, a meaningful contribution to  government and 
society. The  enormous multiplication in the number of lawyers 

11. Our legal literature is filled with the rhetoric of idealism and grandeur. 
Two examples from rather different "legal text" will suffice as examples. 

A profession to be worthy of the name must inculcate in its members 
a strong sense of the special obligations that attach to their calling. 
One who undertakes the practice of a profession cannot rest content 
with the faithful discharge of duties assigned to him by others. His 
work must find its direction within a larger frame. All that he does 
must evidence a dedication, not merely to a specific assignment, but 
to the enduring ideals of his vocation. Only such a dedication will en- 
able him to reconcile fidelity to those he serves with an equal fidelity 
to an office that must at all times rise above the involvements of im- 
mediate interest. 

"Professional Responsibility: Report of the Joint Conference," in A. Kaufman, 
PROBLEMS IN PROFESSIONAL RESPONSIBILITY 2-16, at 4 (2nd ed. 1984). 

A trial . . . is more than the thumping excitement of contest, where 
the weapons are words and the defenses are wits. It is the search for 
truth. Diogenes and his lantern might well constitute a symbolic re- 
placement for the blindfolded figure of Justice. 

L. NIZER, MY LIFE IN COURT 7-8 (1961). 
I do not mean to suggest that the rhetoric of idealism is intrinsicly harmful. While 
it is often a form of massive self-deception, that is not always the case. See e.g., 
James Boyd White, WHEN WORDS LOSE THEIR MEANING: CONSTITUTIONS AND 

RECON~TITUTION~ OF LANGUAGE, CHARACTER. AND COMMUNITY (1984); White, The 
Judicial Opinion and the Poem: Ways of Reading, Ways of Life, 82 MICH. L. REV. 
1669 (1984); White, The Ethics of Argument: Plato's Gorgias and the Modern 
Lawyer, 50 U .  CHI. L. REV. 849 (1983). 

For an interesting case study of how the rhetoric of professionalism is con- 
verted into an ethos of elitism, see J. STEWART, THE PARTNERS (1984). 
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and the extraordinary growth of litigation in this country seem 
to demonstrate that the public individuals, business, and in- 
dustry-does have confidence in the legal profession and the ad- 
ministration of justice, and that courts are readily accessible. 

* * * *  
Lawyers, educated in the humanities and history, trained 

in the power of analysis of issues and the logical formulation 
and expression of ideas, are natural community leaders. 

Your knowledge of philosophy, history, and literature, and 
your studies in the law, have aptly prepared you for service in 
the large world, with its moral and humanitarian  obligation^.'^ 

Education in the ethics of professionalism make it possible for 
the law student to justify their hope that becoming a professional 
indeed makes them "special." One of my students made the point 
this way: 

The emphasis on action, money and automy present in our im- 
age of lawyers certainly makes the field an attractive one, but 
even more attractive is the professional mystique. Like the 
white-clad medicine man, the lawyer with the briefcase and 
three-piece suit seems to be a modern secular priest. After a 
rigorous three-year initiation, he makes his way among ordi- 
nary folk, curing their ills with the balm of his service, for he is 
well versed on the arcane lore of the law, it is precisely this 
priesthood aspect which can play upon the mind. 

Professional work calls for attention to precise details, interaction 
with important people in the community, and constant exposure to 
significant social issues. Lawyers are not unaware that their work 
has something to do with justice. The lawyering ethic and ethos is 
thought to be beyond the lay person's comprehension. And so, it  is 
in the very idea of professionalism and the formation of a profes- 
sional identity and legal personal3 that the student sees their life 
and work as having moral significance. 

A Pedagogy of Practicalism 

While the ethics of legalism and professionalism emerge from 
different philosophical perspectives, the differences are blurred 
and perhaps even obliterated in the context of traditional law 

- - - - - 

12. Rosenn, The Social Conscience of a Lawyer, 69 IOWA L. REV. 319, 321, 
322, 324, 326 (1984) 

13. See Elkins, supra note 5. 
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school pedagogy. The widespread use of the problem solving 
method in the teaching of ethics fundamentally undermines the 
philosophical nuances of the two perspectives. In fact, they col- 
lapse into a single pedagogy of practicalism." 

There is now a general consensus that legal ethics is best 
taught by using problems and dilemmas that arise in legal practice. 
The problems are of two kinds-those that very neatly fall into ex- 
isting provisions of the present ethical code, for example, whether 
the lawyer can jointly represent two criminal defendants of varying 
degrees of involvement and with different criminal records who 
have been charged with a single crime.lThe problem clearly in- 
volves a question of conflict of interest, and as a possible complica- 
tion, confidentiality as well. 

What we do not find in law school ethics is the effects of rep- 
resenting clients who pursue their own interest a t  the cost of 
others in society,l6 or how to deal with the knowledge that the law- 
yer might have of systematic practices of the police, judges, and 
prosecutors that undermine social justice.'? The student is not gen- 
erally asked to deal with the problem of policemen who lie. In law 
school versions of legal ethics it is the client that commits perjury. 
The problem forces the student to elect to either defend or aban- 
don the client. I t  is only the clients of lawyers that present a prob- 
lem of truth-telling?ls 

One begins to wonder about the ideological underpinnings in 
the selection and teaching of "practical" ethical problems. The as- 

14. For an interesting study of how this process works in clinical legal educa- 
tion, see Condlin, Socrates' New Clothes: Substituting Persuasion for Learning 
in Clinical Practice Instruction, 40 MD.  L. REV. 223 (1981). 

15. For a presentation of the problem from the legalistic perspective see, M. 
PIRSIG and K. KIRWIN, PROFESSIONAL RESPONSIBILITY: CASES AND MATERIALS 169- 
181 (4th ed. 1984) 

16. See e.g., S. WISHMAN, THE CONFESSIONS OF A CRIMINAL LAWYER (Penguin 
Books, 1982). 

17. The legal ethics text and problem manuals do not consider it an ethical 
dilemma for a criminal defense lawyer when she speaks to her client about plea 
bargaining knowing that Judge X tends to give harsh sentences without regard to 
presentence reports and without regard to prison overcrowding; and that Judge Y 
has expressed concern about prison reform and is unwilling to give unduly long 
sentences as long as prisons are overcrowded and inadequately staffed. If the case 
is before Judge X how can there be a dilemma for the lawyer? 

18. The work of Sissela Bok and others would suggest otherwise. See S. BOK, 
L ~ N G  (1978). 
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sumption is that the problems are obvious, that we can agree on 
the nature of the ethical problems which actually confront lawyers, 
even if we cannot agree as to an appropriate ethical response. 

Legal ethics is made relevant and appealing by grounding it in 
practical problems, in a pedagogy of practicalism. Ethical teaching 
and ethical problems are made practical first by virtue of their ref- 
erence to a body of "ethical law," the Code of Professional Respon- 
sibility.'@ An ethics premised on rules purports to provide answers. 
Law students, as lawyers in general, tend to be pragmatists who 
want to solve problems, not wallow in them.20 

When a code of ethical rules fails to give answers, and lawyers 
are pressed by those outside the profession to be "more ethical," 
then we find members of the bar calling for more certainty in de- 
termining what is and what isn't ethical. Uncertainty poses a 
threat to both an ethics of professionalism grounded in expertise 
(conclusive knowledge) and legalistic ethics with its implicit prom- 
ise of certainty through rule foll~wing.~' In times of uncertainty, 
even ethics becomes a source of answers. We expect ethics to ra- 
tionalize and reconcile the many cross-currents and contradictions 
that lie at the heart of professional life. 

The pedagogy of practicalism in legal ethics focuses on what 
the lawyer should do in response to a "real problem," in contrast 
to who he should be. Focusing on rules and situations, practicalism 
steers us away from the effects of personality, feeling, human emo- 

19. The rules become a reference point, if not the source of answers. A 
pedagogy of rules and rule following further undermines the students perception 
of the value of learning about legal ethics because they know or can guess that 
this is not the way the legal profession actually operates. Law students "know" 
that lawyers do not spend their time worrying about the Code of Professional 
Responsibility. If they do not already know it, they learn it quickly enough when 
exposed to what they (students) feel is the real world of lawyering. 

20. One of the attributes of law is that it resolves disputes, it answers our 
questions. Disputants who employ lawyers expect resolution. Lawyers traflic in 
answers. This does not mean that the answers are easy to produce, that they ap- 
pear by some form of magic, or that they will always be conclusive. Lawyers and 
the thinking they bring to bear on a problem are designed to respond to the prob- 
lem so that everyone feels that an answer has been produced albeit an answer 
that makes neither client or lawyer happy. The lawyer begins with an event, a 
situation, a question, and works toward an answer. 

21. One of the frequently stated reasons for revising the Code of Professional 
Responsibility was that lawyers were too often placed in situations where the ex- 
isting ethical rules provided inadequate or conflicting answers. 
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tion and sentiment on professional life. Consequently, there is less 
focus on virtue and c h a r a ~ t e r , ~ ~  on the person who is the lawyer, 
than on the situation, the professional context in which a role is 
being performed. 

An ethics of problem-solving suggests that professional life is 
an unending series of ethical dilemmas in which one "can't win for 
losing," making every choice a painful one. When ethical choice is 
presented as two competing goods, the implicit message is that 
ethics is either impossible or irrelevant. The focus on choice can 
obscure the fact that it is person, and character, that preceed the 
act of choosing. Extreme forms of the pedagogy of practicalism 
lead to a disembodied ethical self. 

Ethical Numbing 

The ongoing law school socialization produces a kind of 
"psychic numbing" to the morallethical dimension of a life in law. 
Psychic numbing blunts our insight and blinds us to the choices we 
make. We move through life, and law school, by numbing ourselves 
to choices, and the effect that choices have upon character. Law 
students lose touch with the center of their own existence. The ide- 
als and images that one brings to law school are blocked, deflected, 
or deformed. The result is a loss of an inner sense of direction. In 
writing about their law school experiences students often focus on 
the ethical numbing that is an integral part of their initiation into 
the world of lawyering. 

In the first year of law school, professors attempt to make you 
believe cases and situations can be analyzed without regard to 
your own or society's morals and ethics. After a while, students 
come to view cases in this way-we learn to disregard our own 
feelings. 

Most law professors look askance at a student who relies on his 
heart rather than his head. In one of my first-year classes, a 
student backed up his position by saying, "It just seems right." 

22. See generally, S. HAUERWAS, A COMMUNITY OF CHARACTER: TOWARD A 

CONSTRUCTIVE CHRISTIAN SOCIAL ETHIC (1981); S. HAUERWAS, VISION AND VIRTUE 
(1974). 
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The professor replied, "You can get into trouble thinking like 
that." 

Law school changes one's way of thinking and viewing 
problems. Someone said in class that law is a philosphical pro- 
fession. It could be, but generally it isn't. Law forces one to be 
practical and realistic while a t  the same time stripping our ide- 
alism away. I t  can form people into cold, calculated 
individuals. 

iv. 

In the first year of law school I had no class in which a solitary 
word was ever said about right or wrong, should or ought, or 
the ethical responsibility of lawyers. Such matters are stuck 
away in a 2 hour course called Professional Responsibility. 

Legal education imbues its victims with a sense of importance 
of intellect, rationalism, and logic to the exclusion of feeling 
and caring. When we become aware of emotional stirrings we 
immediately strike out to  rid ourselves of the transgressor-the 
intruder in our intellectual realm. We are unable to utilize both 
cognitive and emotional skills. From the day one attends that 
first law school class the relationship between head and heart 
is severed. 

We are brainwashed into believing that education is neutral 
and knowledge can only be pursued and acquired when moral 
scrutiny and personal values are quieted. 

Law school teaches a system of devices for promoting the ma- 
nipulation of power and people, not the development of char- 
acter. It is no wonder that my soul is so often a battlefield. To 
acknowledge emotion in law school is to invite pain. The re- 
fusal to become an amoral technician is dangerous. 

I am angry and disgusted with a legal education that attempts 
to brainwash me into "thinking like a lawyer" and that is not 
a t  all concerned with who I am as a person and what I bring to 
the profession. Legal education is so unconcerned about who 
we are as whole human beings that we sometimes forget about 
the whole persons that constitutes self. 

I catch myself desiring to be a good player. I work hard a t  the 
cases, try to understand what I am being taught and struggle 
with learning how to think. I fear this makes me part of the 
process I so much despise. 
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The orchestration of the typical everyday class under the 
famed "Socratic method" is nothing more than a barrier to the 
achievement of moral discourse and a treatment of the human 
aspects of the law. Under the Socratic method, students are 
badgered and in some cases completely humiliated by the pro- 
fessor in an attempt to make them "think like lawyers." From 
what I gather "thinking like a lawyer" means we deal with 
problems in a finely tuned, rational manner. Emotional reac- 
tion to problems is unnecessary, unwanted, irrelevant, and un- 
lawyerlike. How the rules and principles apply to people is 
unimportant. 

vi. 

Thus far, legal education has gone to incredible lengths to iso- 
late us from our own beliefs and feelings. We are taught that it 
is easy to take any case and disregard whether or not it is a 
"good or bad" one. We are not permitted to have a personal 
belief in the guilt or innocence of a client. 

vii. 

In the beginning, you react, "that's just not right" or "that's 
unfair." As a law student, you begin to set yourself apart from 
lay persons and learn to think like a lawyer. When you do not 
think like a lawyer, you are made to feel foolish and inade- 
quate. There is perhaps nothing so bad as saying what you feel. 

As a law student, you can always disassociate yourself knowing 
that what you're doing is not for real and you're just doing 
what you have to, to get through law school. As a lawyer, the 
problems become real, but you have become so used to disasso- 
ciating yourself with your morallethical self that you can no 
longer distinguish the real you from the lawyer you. It's 
frightening. 

It should come as no surprise that our sense of professionalism 
and the ethic of lawyering are significantly influenced by the rites 
de passage and the rituals and initiations one undergoes to become 
a lawyer. If we are to understand the values expressed by lawyers 
in their professional roles, we need to look more carefully at the 
rituals and pedagogical practices of those who model professionl- 
ism in the classroom. 

Law students are initiated into legal thinking by reading 
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cases.ag The traditional teacher inquires into the facts of the case 
necessary for the court to reach its decision. By this simple proce- 
dure students learn the "legal art" of distinguishing that which be- 
longs to law from that which does not. The implicit lesson is that 
law has rigid boundaries, some "facts" are relevant in legal dis- 
putes and others are not. To "think like a lawyer" one must be 
able to select and "value" those facts that count toward judicial 
resolution of disputes and ignore a vast array of facts relevant to 
the dispute but not to its judicial resolution. The traditional 
teacher asks for a "holding" of the case. This element of the So- 
cratic ritual teaches that a case stands for something-a rule, or 
principle of law. The search for the rule of the case involves the 
paring away of non-essentials so that one is left with a rule suffi- 
ciently general that it can be applied in future cases. Here is how 
one student describes the process: 

It seems that law classes are to teach one the law by having 
one "state the case" and its holding. Such a process does not 
involve a discussion of how the students feel about the legal 
concept involved. That is not important; we are but students to 
learn not to react or express a feeling about the concept in- 
volved. That is not important; we are but students to learn not 
to react or feel something about the law. I have been feeling 
restricted since I first came to law school. 

I have been encouraged to express myself in law school if that 
expression is on a test or narrowly confined to a description of 
the topic at hand. 

As students are introduced to the facts and holding of the case, the 
pedagogy of practicalism is given a legalistic bent, and the notion 
of "thinking like a lawyer" becomes a reality. 

I am only now beginning to see what it means to "think like a 
lawyer." It's not always meant as a compliment, is it? There 
really is a certain mindset which one adopts and then adapts to 
in the legal environment. I t  struck me as curious when stu- 
dents tried to define moral dilemmas in legalistic terms. I t  
seemed to make everyone more comfortable in solving them 
with reasoned but dispassionate answers that fit into some le- 

23. This description of the ethical impact of reading cases and the "case 
methodology" was first tendered in Elkins, supra note 4 at 14-15. 
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gal classification governed by some legal principle. 

ii. 

There is a great tendency, especially during the first year of 
law school, to adopt a legalistic method of solving all problems. 
I have observed that the most successful, or most competitive 
students are the first to adopt a legalistic approach to all 
phases of life. 

* * * *  
I was puzzled when books and library assignments suddenly 
became the most important thing in this world, especially to 
students who declared they didn't like competition. 

I vividly remember torts and criminal law classes during my 
first semester. Doggedly dissecting violent murder cases and 
tragic accident cases with the same cold precision, the profes- 
sors "got through the material." Strict analysis and cynical at- 
titudes seemed to be the goals of the students. Professors de- 
manded the holding of the case and logical analysis and got it. 
Since we were taught to be valueless and scientific, in our first 
year, i t  is almost impossible to resist the temptation to use this 
logic and technique to make moral choices or not to make them 
a t  all. 

Every discipline, including law, presents a perspective or 
"frame of reference" for seeing the world. Without "frames of ref- 
erence" our experience in the world would be meaningless. Legalist 
discourse serves a variety of functional purposes. It  permits us to 
speak of the world from a given and limited perspective and in 
doing so provides one way of seeing and imagining the world. I t  
can also crowd out other perspectives (ways of speaking, seeing, 
experiencing, and understanding the world). Unless we are careful, 
the case methodology, like the pedagogy of practicalism in the 
teaching of ethics, can so structure our view of the world that we 
value legal thinking and legal discourse over all other modes of dis- 
course and ways of seeing the world. Some students experience 
these effects of law school pedagogy as the following comments 
make clear: 

One of the major impediments to becoming a lawyer and a 
moral person is the "educational" process known a law school. 
By teaching us rules (including the Code of Professional Re- 
sponsibility), by training us "to think like a lawyer" and by 
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promoting questionable social values and expectations, law 
school training tends to limit our awareness of our choices and 
inhibits our ability to make choices freely. In addition, the ad- 
vocacy/adversarial model encourages a myopic, monolithic 
viewpoint. It teaches us to refuse to examine other points of 
view, while a t  the same time viewing solutions as right or 
wrong. Any negative results are seen as the products of a wrong 
solution-a viewpoint out of step with reality. 

That the application of legal rules and principles may itself en- 
compass some ethical dimension never seemingly occurs to the 
average law student. I firmly believe this is because the law 
student's education does not aim at  the human aspect of the 
law. That is, the indoctrination process which focuses on grasp- 
ing the law and arguing with it so as to "win," prevents our 
seeing the results of the law at  work. We believe our actions 
have little or no implication because we are not informed that 
they do. We are directed away from such inquires. Such in- 
quires are brushed aside as "unimportant" or "not what we are 
here for." 

One result of this process referred to so often by students is 
the way legal education focuses on thinking and the exclusion of 
feelings. The intellectual attributes associated with a legal 
mind-objectivity, precision, discipline; being hard, cool, and de- 
tached are a fundamental part of professional training. As Gerald 
Postema describes the process: 

A self, we might say, awaits the person entering the role [of 
lawyer]. A conception of a professional role, then, is less like an 
idelaized code of law and more like a sketch of a dramatic 
part.24 

The Ethical Politics of the False Socrates 

The ethics of lawyering is conveyed to students through every 
aspect of the law school curriculum. Traditional law school 
pedagogy, from the first year to the last, joined with rhetorical 
flourishes such as that of Judge Rosenn provide the matrix within 
which students form a sense of ethics and professional life. 

24. POSTEMA, "Self-Image, Integrity, and Professional Responsibility," in 
THE GOOD LAWYER 286-314, at 287 (D. Luban ed. 1983). 
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How can one square the moral universe implied in Judge 
Rosenn's comments with the experience of students subjected to 
the pedagogical techniques of the teacher described by my stu- 
d e n t ~ . ~ ~  The  narrative vignettes are drawn from first year student 
journals. 

In torts, a girl was called on for an answer and she wasn't quite 
able to put her answer into words. Then she was hounded for 
the rest of the class until it appeared that she was ready to cry. 
I believe this hounding intimidated the rest of the class as 
much as it did her. As for myself, I so feared being called on 
that I wasn't able to even think about an answer. I believe that 
when fear is used to this extreme, it is more harmful than 
useful. 

There is a teacher at  the law school who is sadistic. This pro- 
fessor is known to let one student become the constant target. 
Not only is this unfair and cruel, it is also a hindrance to learn- 
ing. He refuses to answer students questions. However, several 
times during the semester, other teachers sat in on his classes 
and each time he totally changed his teaching technique. When 
his colleagues were present he entertained and encouraged 
questions from students. Also he toned-down his aggressive So- 
cratic style of teaching and refrained from humiliating his 
students. 

I have Mr. Roberts for Torts Monday, Wednesday, and Friday. 
I love to watch Roberts play his little games with the class. 
First, nobody is allowed to raise his hand in class. 

When he calls on a student he attempts to set them up to give 
a wrong answer by confusing them or asking a leading ques- 
tion. He most often picks girls, especially attractive girls. Some 
of my classmates have suggested that he gets some sort of sex- 
ual delight out of badgering those he sees as the most defense- 
less. One girl actually told me she could "feel" him flirting with 

25. While I have selected a rather egregious case for purposes of analysis, the 
nature of the abuse is not out of the ordinary. See the stories of women collected 
in "Worlds of Silence: Women in Law School," 8 AMER. LEG. STUDIES FOR. 33-67 
(J. Elkins ed. 1984). 
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her. 

Another thing I have noticed about Roberts' pattern is that he 
calls on people who sit together. If A, B and C sit in a row, 
Roberts will call on B. But if B gives a wrong answer (and Rob- 
erts will most often stay with that student until he gives a 
wrong answer) he will call on A then C, then A and C again. He 
will go back and forth between A and C but will not call on B 
again. I suppose that this tactic is intended to make B feel bad 
about missing the questioned. I have no first hand experience 
with this because nobody sits on either side of me. 

Even if Roberts' method of teaching by intimidation is not my 
idea of the ideal teaching method I must admit that it is down- 
right exhilarating when he calls on me. I t  is a real challenge 
and I both love and hate being called on. 

iv. 

Professor Roberts appears to be a strong advocate of the tradi- 
tional Socratic method. During the third day of class, he in- 
formed us that this would be the last time in which there 
would be any democracy in his classroom. Those students who 
did not want to participate in the classroom discussion were to 
sit in the last two rows in the classroom. Those students in the 
last two rows would not be able to participate in any classroom 
discussion during the remainder of the semester. The rest of 
the class would be expected to answer a t  his request. Three 
days following this, he asked a question pertaining to the 
Marine Corps. The only person who had been in the Marine 
Corps was seated in the last row. Professor Roberts asked him 
if he had been in the Marines. The young man responded by 
answering, "I can't talk." The entire class burst into laughter. 
The comment was rather amusing. Professor Roberts smiled, 
walked from behind the podium to the top of the classroom 
across from the student and replied, "I don't think that you 
understand power." Mr. Roberts then walked back down the 
steps to the front of the classroom, looked up at the student 
and calmly said, "now that I have brought you back down to 
reality, do you want to answer my question?" The whole class 
was buzzing about the performance which they had just 
witnessed. 

One of my professors is being evaluated for tenure. I missed 
the first class attended by the evaluation team members. But I 
heard about it. A classmate told me I was in for a "shock." She 
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was right. 

The professor's abrasive, abusive, insulting manner had disap- 
peared. In its place was now a solicitious manner. He made a 
point of asking if we had any questions. This despite his an- 
nounced policy of not encouraging questions. And when he re- 
ceived no reply to one question he posed, the professor said 
softly, "Let me explain." Fortunately, the chairs are not that 
far off the floor so I didn't have to struggle very much to regain 
my seat. 

Alas, the return to explanation and actual teaching didn't last 
all that long. As soon as the observers ceased attending class, 
the harassment, remarks in poor taste, and the pressure on 
women became the order of the day. 

I guess I thought a law professor would have enough confidence 
in his teaching method to maintain it, even when being 
"judged." To me, abandonment of the daily method is an ad- 
mission that the style is not suitable for teaching. Or perhaps 
it's an admission of insecurity. And like any other bureacracy, 
job security overcame adherence to principle. Or so it seems. 

vi. 

I have a big decision to make before tomorrow. I can move to 
one of the back rows in Torts and join the non-participating 
section or stay when I am now sitting and participate in the 
class. It's such a difficult choice to make. I'm afraid if I move to 
the back my grade will suffer, whereas if I stay in the front and 
take the verbal abuse I may receive a better grade for "sticking 
it out." There are also the factors of pride and group accept- 
ance. If I stay in front, my peers have suggested I will be more 
highly thought of; as opposed to being ridiculed and called a 
chicken for moving to the back. They tell me I can't take it 
(the pressure). I respond, "It's not that, but I don't want this 
unnecessary fear and intimidation, it is not essential or condu- 
cive to my learning the law of Torts." 

My peers have tried every possible means to persuade me not 
to move to the back section. They've ridiculed me (calling me 
names), tried to scare me (he'll cut your grade!), begged me 
(please don't move, it will be bad for you) and even applied 
some reverse psychology (go ahead, if that's what you think 
you should do.)" 

vii. 

I was all ready to move to the non-participating section be- 
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cause I don't really like how this particular instructor thrives 
on making fools out of us. The only drawback to this, to being 
in the non-participating section, is that you are not allowed to 
ask questions. But then he doesn't let us ask questions anyway. 
Second and third year students told me not to trust him. 

Why did this University hire Roberts? What is he trying to 
prove? It's so hard to see where he is coming from. I'm not 
altogether sure he knows either. At this point he has not 
taught us a thing. He may be standing there lecturing and en- 
couraging class discussion, but his whole purpose (as it came 
through to us) is to let us know what a great person he is. He's 
on such an ego trip. He asks questions in class and tries his 
best to make a fool of the person answering. It's so frustrating! 
I sit there petrified that I'm going to be called on. As a matter 
of fact, I actually came out of there with a stomach ache. I 
know I've got the cases briefed but so do others and he seems 
to get them mixed up. 

I actually caught myself with butterflies before going into 
Torts today. I couldn't believe it. I really shouldn't be so upset 
because he makes a fool of everyone. 

ix. 

When Roberts harrangued on obviously embarrassed woman in 
class, I felt like screaming a t  him. Everyone else seemed 
amused by the episode. I don't want to think about law school 
anymore. 

One might be tempted to view Roberts as an isolated case, an 
example of a teacher who has so perverted the classroom dialogue 
that he cannot legitimately be used as an example of how our stu- 
dents learn about professionalism. On closer examination I believe 
that Roberts represents a form of traditional law school teaching 
that has obvious political and ethical implications. 

The first lesson that law students learn from Roberts is that 
one must suffer through painful ordeals in the classroom to become 
a lawyer. In becoming a lawyer one learns to suffer, to witness 
others suffering, and to "take the suffering" without voicing con- 
cern or objection-at least in the classroom. One learns to "face 
down" the suffering. The student learns that whatever Roberts 
does, whatever suffering might takeplace, there is no immediate, 
effective recourse. "Suffering through it" is part of the official, 
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sanctioned ritual in becoming a lawyer.26 
To stand silent in the face of suffering prepares one to deal 

with the suffering that one sees out in the world. The first lesson is 
to be silent in the law school classroom. Roberts is not unlike a 
judge and the suffering is not unlike the injustice lawyers see every 
day. The lesson has something to do with compassion. One learns 
that compassion must give way to process, in this case the process 
of getting through another day in Torts and getting the grade that 
one deserves. 

Roberts teaches us how power and dominance work. He sin- 
gles out particular students, places them on the "hot seat," and 
asks them questions of his choice. When the student attempts to 
create a more interactive dialogue, an encounter of equals, by ask- 
ing Roberts questions, he refuses to participate. While refusing to 
answer questions is often thought to be an integral part of the law 
school version of the Socratic technique, students realize that it 
has no valid pedagogical purpose when Roberts changes his pos- 
ture simply because his colleagues are present in the classroom. 

Roberts helps the student see that law school is a game. The 
game involves submission, dominance, and power. I t  is a game that 
one must play, a game that one must learn to defend against. The 
game has a sexual dimension. Roberts "picks girls" and flirts with 
them in some kind of subtle, but obvious way. I t  is a game that 
becomes perverse because it is not only tolerated but enjoyed. As 
one student admitted, "it is downright exhilarating when he calls 
on me. I t  is a real challenge. . . . y 9  

The ethical dimension of Roberts teaching is implicit in the 
structural dynamics and the politics of the classroom. The class- 
room dynamic created by Roberts and more caring traditional 
teachers reinforce that set of values identified with lawyer- 
ing-being cool, detached, objective, rational, and "hard," rather 
than warm, empathic, feeling, caring, and "soft."27 

26. For a more extensive description of the process of change that student 
experience in "suffering through" see, Elkins, Becoming a Lawyer The Transfor- 
mation of Self During Legal Education, 66(4) SOUNDINGS 450 (Winter 1983). 

27. Person-centered, values-oriented, humanistic education is often viewed as 
"soft" in contrast to the "hard" education of mathematics and the sciences. What 
do these notions of "hard" and "soft" suggest about education? First, I am struck 
by the prejorative ring that "soft" and "hard" have in this context. My immediate 
reaction is to say that we need both. But isn't this too easy, the "soft" way out? 
Can we have a "hard" approach to humanistic education? Is it possible to have 
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While-Roberts may have been more sadistic and manipulative 
than most law teachers, he was also powerful, cool, detached-just 
enough of a reflection of what the real world is like, what judges 
are like, what other lawyers are like, perhaps even what some cli- 
ents are like, to hold students' attention. The students accept Rob- 
erts because he helps them get ready for the real world. Roberts 
abusive pedagogy is held in disdain, but is nevertheless tolerated. 
His abuse is viewed as personal rather than political. The abuse is 
even thought to serve some higher purpose. The ordeal is part of 
the training. And it is in getting ready for the real world that we 
learn about power and social heirar~hy,~* about being quiet and 
"taking it." 

Law teachers like Roberts and our collegues who traffic in le- 
gal discourse influence the moral/ethical climate of legal education 
in ways that we are still trying to under~ tand .~~  What happens in 

"soft" science? In a room full of pillows, one longs for a chair. What we need is a 
tough-minded orientation to the soft approaches in education and a more recep- 
tive understanding of the soft underside of science. 

28. See D. KENNEDY, LEGAL EDUCATION AND THE REPRODUCTION OF HIERARCHY: 
A POLEMIC AGAINST THE SYSTEM (1983). 

29. Duncan Kennedy, Paul Savoy, Toni Pickard, and others have argued that 
the "legal persona" and the values that accompany it are transmitted through the 
psychopolitical dynamic of the law school classroom. See KENNEDY, "Legal Educa- 
tion as Training for Hierarchy," in THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE 
40-61 (D. Kairys ed. 1982); Kennedy, First Year Law Teaching as Political Ac- 
tion, 1 LAW AND SOCIAL PROBLEMS 47 (1980); Savoy, Toward a New Politics of the 
Classroom, 79 YALE L. J. 444 (1970); Pickard, Experience as Teacher: Discovering 
the Politics of Law Teaching, 33 U. TORONTO L. J. 279 (1983). 

The traditional law school classroom revolves around the teacher, the person 
in power, the person who has control, who takes charge, who knows the law, and 
directs the conversation. 

now We strut 
imprinting the little ones, 
gabbling foul analytics, 
forming the young to 
the barnyard 'circle. 

Pickard, supra a t  280. 
And yet, as leader, controller, facilitator, teaser, friend, model, and mentor we 

have "vulnerabilities which present strong pressure on us." Id. We are not perfect. 
We have a weak, soft, underside-what Jung called a shadow. To cover up our 
vulnerability, to mask our concerns, expectations, doubts, fears, and fantasies 
(often enough sexual) we put on a mask and deny this part of our existence. As a 
person in power we use our control, consciously and unconsciously, "to indulge 
personal needs or [to] protect private vulnerability" and in doing so abuse our 
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the classroom forms an elaborate, complex foundation for the ma- 
trix of values that produce a legal personas0 and legal worldview. 

An Alternative Perspective 

What we have outlined thus far is essentially two perspectives 
on legal ethics. One begins a t  the bottom, with the practice and 
ethos of lawyering, a pedagogy of practicalism and problem-solv- 
ing. I t  is, I think, the low road in legal ethics. It is a road well 
traveled and thus safe and secure. Like our interstate highways 
one can zip along from one place to another quickly and predict- 
ability. We may not see much of how the inhabitants live along the 
way, but not to worry, that was not the purpose. We will get to 
where we are going and enjoy the time we save to frolick after our 
arrival. 

At best the pedagogy of practicalism which conflates ethics 

power. Id. 
What do we cover up and try to hide by the use of our power? Pickard list 

the following: confusion, arrogance, distraction, excitement, feelings of mediocrity, 
boredom, ignorance, distaste, shame. In the effort to hide our weakenesses and 
failures we abuse those subject to our control. In abusing others, we alienate them 
and ourselves, and engender hostility. 

Pickard argues that legal education actively helps to form authoritarian law- 
yers by reinforcing, intensifying, and validating hierarchical thinking and behav- 
ior. Students accustomed to being directed, manipulated, and controlled in the 
educational environment cannot be expected to be professional, independent, co- 
operative, non-manipulative and humanistic in their roles as lawyers. 

The control abuse alienation cycle in the classroom reflects a similar process 
in the world outside the classroom. We fool ourselves in the belief that it is possi- 
ble to focus on the problem of authority "out there" and ignore what happens in 
our classrooms. "Out there" and "in here" mirror each other. 

Why does so much of the process take place out of awareness? Why are we 
unconscious of the process? The structure and hierarchy are accepted, viewed as 
inevitable, as given. I t  has been internalized. I t  pictures: 

[Tlhe way the world is and should be. We take for granted the right- 
ness of such power allocations, seeing neither their lack of general ne- 
cessity nor the evil of common non-spectacular abuse. We do not ac- 
knowledge their constant service to the selfish interests of the 
powerholder. This unspoken embrace of hierarchy provides the shared 
assumptions which allow people in power roles to abuse others with- 
out protect from those others against either the abuse or the struc- 
tures which permit and encourage it. 

Id. at  281. 
30. See Elkins, supra note 5. 
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and the law of lawyering is boring and di~appointing.~~ At worst, it 
is disasterous, signaling to the outside world (and to ourselves) 
that we are educating lawyers to be more ethical when we are sim- 
ply providing new justifications for the legalistic world-view. 

The most obvious alternative is to teach legal ethics as ethics, 
as a study in the moral and philosophical problems in the life of 
the lawyer. And while I subscribe to this approach it is not without 
its dangers. Taking the high road of philosophy can put us in the 
clouds. Law students are not by disposition philosophical in orien- 
tation. There will not be much gained from a philosophical orien- 
tation so abstract and unrealistic that the pragmatist gives up in 
disgust. We must find a way, if we are to teach philosophically, to 
allow for the confusing, bewildering, anger of the practicalist faced 
with moral discourse. 

One might indeed make the study of moral philosophy and the 
various schools of ethical theory an integral part of an applied eth- 
ics course. The problem lies in the mistaken belief that the body of 
knowledge called ethics or moral philosophy is an autonomous 
body of knowledge. How, one might ask, is it possible to have eth- 
ics without sociology? Or without psychology? Or anthropology? 
An ethics without history? Without biography?32 And in view of 
the struggle over ethical issues in medicine, one wonders whether 
there can be an ethics without a deeper understanding of the cul- 
ture of science and technol~gy.~~ 

I have come to doubt whether there is any such thing as a 
subject or discipline called "legal  ethic^."^' If it existed we could 

31. See Pipkin, Law School Instruction in Professional Responsibility: A 
Curricular Paradox, 1979 AMER.B.F.RES.J. 247 (1979). 

32. See "From System to Story: An Alternative Pattern for Rationality in 
Ethics," in S. HAUERWAS, TRUTHFULNESS AND TRAGEDY: FARTHER INVESTIGATIONS IN 

CHRISTIAN ETHICS (1977). 
33. I t  is now commonly accepted that it is technology and science that fuel 

the proliferation of ethical dilemmas in medicine. 
34. The course/subject legal ethics might be called other things, given other 

names, for example, professional responsibility or the law of lawyering. There is 
some significance in what we call our work, the name we give a law school course. 
Names lend authority, words bind us tc, meanings. We cannot make names and 
words mean anything we want. A law school course is constructed around a name. 
Contract teachers believe they have an obligation to teach something called 
contracts. 

The various names that one gives legal ethics are suggestive of a way to look 
at  and think about the moral dimension of professional life. While each name is 
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teach it and I could tell my students what it is that I want them to 
know and to learn. I do not mean by these remarks to suggest that 
I am either a nihilist, believing that nothing can be done or said 
that would help develop the ethical sensibility of professionals, nor 
an anarchist or relativist, believing that anything goes, that ethics 
is so subjective that it cannot be taught. 

Legal educators tend to view ethics as if it were simply an- 
other source of light, by which we will learn to see in the dark. 
Legal ethics (and the ethics of role, an ethics of professionalism) 
demeans and deforms our ethical sensibility, and in turn ethics it- 
self, by treating ethics as if it were a flashlight to be used on dark 
nights. Legal ethics and the sense of professinalism that it pres- 
ently conveys limits and contains whatever impact ethics might 
have by using it to put a little more light on our work, to simplify 
the world of lawyering by providing a set of rules that can be ap- 
plied whenever an "ethical problem" arises. 

By the time the law student begins to deal with the ethical 
dimensions of lawyering they have a strong sense of what law is 
and how it works. We teach law with the assurance that it is a 
throughly rational enterprise-which means that we know how to 
do it and that our pedagogical means are reasonably related to pro- 
ducing the kind of lawyers we want in society. Law seems to have a 
secure and virtuous pedagogy.36 It has persisted for a century with 
a consistency that can only be viewed as surprising given the na- 
ture and level of the critiques and criticisms which have been lev- 
eled against it for the last fifty years.se And it holds fast even now 

instructive it also misleads, or suggests too much. For example, what is one to 
make of the juxtaposition of terms like legal and ethics? Do we face an anomoly 
similar to that rather humorous notion suggested by the idea of military music? 
Does the idea of legal ethics suggest a coherent body of thought, a perspective, a 
way of seeing the world, a mode of understanding? And if this phrase legal ethics 
means nothing so loftly as a body of knowledge, or present a systematic and co- 
herent perspective does i t  point to some practical or pragmatic knowledge of how 
to do something? 

35. The activities, skills, and body of legal knowledge are sufficiently secure 
that legal education is thought to have gained a measure of coherence, consis- 
tenty, and rationality that it becomes a full-fledged field of study, an autonomous 
discipline, a way of thinking, a logic, a world in and of itself. 

36. For a review of the critiques from a humanistic perspective see Elkins, A 
Humanistic Perspective in Legal Education, 62 NEB. L. REV. 494 (1983). The ex- 
perimental basis for this humanistic concern is explored in Elkins, Becoming a 
Lawyer: The Transformation of Self in Legal Education, 66 Soundings 450 (Win- 
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as the coherence and rationality of its underlying jurisprudential 
premises are called into question by critical legal scholars. 

We have no similar confidence in the teaching of ethics or the 
underlying values dimensions of professional practice. An explicit 
effort to teach legal ethics in a systematic and sustained fashion is 
a fairly recent phenomena and is in various subtle ways held in 
disdain and discounted even as there are continual calls for "more 
ethics. 

Some will be modest enough to admit that they have gone 
through law school without ever asking the philosophical and exis- 
tential questions that I argue should be the foundation for an eth- 
ics of law. One of the reasons that students don't raise these ques- 
tions is that they fear there is no answer. Fearing the absence of an 
answer they are comforted by their prosaic mentality. 

Practicalists tend to believe that things don't change. Conse- 
quently, the practicalist tends to a kind of psychological determin- 
ism-the belief that their values were formed prior to law school. 
This assumption along with the sense that whatever ethics turns 
out to be, ethical sensibility of both individuals and the society lie 
"deep within," makes ethics remote and inacces~ible.~~ We know 
there are limits to what we can do, or talk about, or think about, 
that would help us get at this deep ethical core of our lives. Conse- 
quently, if this view is taken to its logical conclusion, education has 
little or nothing to do with the values that one expresses as a law- 
yer. If we get our moral and ethical sensibility while growing up, 
then we already have it and there is essentially nothing to study, 
nothing to learn, and the idea of teaching or learning to be more 
ethical becomes superfluous. 

From this perspective, teachers merely reinforce or develop 
more fully the value set that the student brings to law school. One 
either has a desirable value sensitivity or not, and formal educa- 
tion is impotent to alter the powerful childhood and adolescent 
processes from which values evolved.ss 

ter 1983). 
37. See Pipkin, supra note 31. 
38. The impact of these beliefs on the teaching of legal ethics is explored in 

Elkins, supra note 4. 
39. Larry Churchill notes that 

Psychologism determinism is at worst a way of abrogating responsibil- 
ity for the values we hold, at best a thin reading of the capacity of 
intellect and will to assess and alter the values that define our persons 
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Plato asks in one of the Socratic dialogues whether virtue can 
be taught. I believe the answer is yes, which puts me a t  odds with 
the practicalist. The question which confronts legal ethics teachers 
then is whether the student develops an ethical perspective on pro- 
fessionalism from an ethical worldview formed prior to law school 
or is acquired in some fashion during legal education? If one's eth- 
ics as a professional is actually, as is more likely, formed from that 
which already exist and that  which is being learned, then how do 
the two come together in the classroom and in the practice of law? 

One of the criticisms of legal education is that it allows stu- 
dents to become lawyers without facing up to the big questions. 
Some would say that is a good thing and that students are better 
for having directed their attention and energies to more immediate 
concerns. Others, and I must admit my allegiance to their cause, 
are troubled by both the pragmatic orientation of the student and 
the instrumentalist pedagogy that has become the hallmark of le- 
gal education. The consequences of ignoring the doubts and ques- 
tions implicit in our work can be profound. 

The reason that our conversations are not great, and that we 
have no real community, is that we steadfastly refuse to ask 
the big questions, or to try to seek answers to them in common. 
Instead we ask the little questions, the questions that look out 
for tomorrow by automatically following the routine of the day, 
by accepting uncritically the world as we find it, and by not 
caring too strongly what we are really doing in it, or supposed 
to be doing. The big concerns and the big designs pass us by, 
as we keep each to his own narrow game.'O 

It is time to look more closely at the path we have taken. What are 
the ethical consequences of living the way we do, seeing the world 
as we do, pursuing the goals to  which we devote our lives? What 
really concerns me is where we stand now. What will our work as 
lawyers mean? What can we do in a course called legal ethics, or 
the one called professional responsibility, to  understand the strong 

and actions. In brief, this position holds that since values do not 
change, or change only in some established sequence, the examination 
of values in teaching can be no more than a purely descriptive inquiry, 
something like a sociological description of the values teachers and 
students hold. 

Churchill, The Teaching of Ethics and Moral Value in Teaching: Some Contem- 
porary Confusions, 53 J. HIGHER EDUC. 296, 299 (May/June 1982). 

40. ERNEST BECKER, BEYOND ALIENATION 14 (1967) 
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undercurrent of values and human sentiment that move beneath 
the everyday routine in the practice of law? How can we make the 
learning of legal ethics matter?" 

Classrooms are generally not seen as the kind of place where 
we speak of how we see the world, what we value, what matters to 
us. The classroom is that place where the student sits, listens, and 
writes. But imagine a different kind of classroom experience, a 
classroom of conversations where the participants begin to listen to 
each other and speak the language of values that expresses our 
dreams and hopes, our optimism and ideals. What do we hear 
when we listen as we talk, as others talk? What kind of expecta- 
tions, concerns, and fears are expressed? What kind of strategies 
are presented (exposed?) for dealing with the morallethical dimen- 
sion of the life we are given and the one we make for ourselves? 
What, in a word, happens when we start talking about the value 
dimension of our lives?42 Try to imagine the classroom as a place 
in which conversations and dialogues are directed toward values 
and how they are lived. It would be a classroom where we could 
not escape ourselves.48 

41. [W]e all have an obligation to ourselves and to each other to try to 
make sense of our lives in deciding to what ends we will use our legal 
skills. In becoming a professional, we do not stop being human. As 
humans we have some responsibility to work toward objectives that 
seem to us useful. 

S. Law, "Afterward: the Purpose of Professional Education," in LOOKING AT LAW 
SCHOOL 205. at  212 (S. Gillers ed. 1977) 

42. We start by saying as much as we can about the practical and philosophi- 
cal problems that we face. The problem central to moral discourse-what is the 
right thing to do?-is confronted only after we confront ourselves. 

43. There is a temptation to seek to avoid ethical learning by our image of 
the discourse that takes place within the classroom. While I have argued that the 
pedagogy of practicalism is problematic, I do not intend to suggest that the class- 
room is an inappropriate place for ethical development to take place. The point is 
significant because the participants in the conversation (both student and 
teacher) too often assume that the ethical problems raised within the context of 
the classroom are not "real problems." While the problems may promote a legalis- 
tic or professionalistic brand of ethics they are nevertheless real problems. 

The questions about the "realness" of the classroom are by no means trivial. 
Are ethical problems, regardless of their ideological bent, impoverished because 
they are presented in a classroom? Can we teach about ethics, or help students 
develop a stronger ethical sensibility, by discussing ethical problems in a class- 
room? By doing ethics in the classroom are we doing anything worthwhile? 

The work of Lawrence Kohlberg, a Harvard educator and social psychologist, 
suggests that moral reasoning can be taught. The essence of Kohlberg's moral 
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We would talk about the education that we are getting, about 
the role of teaches, about how it "feels" and what it means to 
learn, to study, to remember, to write, to speak. When we talk 
about work and professional life, when we say where we stand and 
what we believe, and what we "should" do, and how we experience 
the world, and what the world means to us, we engage in conversa- 
tions that reflect our values," and indicate in a more concrete way 
what makes our lives a moral and ethical enterprise. And it is in 
such conversations that we discover the nature of moral discourse. 
For it is in such discourse that ethics is given life, in those dis- 
courses which define their purpose and result as they move back 
and forth, as they call into question the illusions which structure 
and then dominate our lives. 

What happens when we start listening to what is being said in 
the classroom? The classroom of ethics is not the place where we 
discover right and wrong, good and bad, or the answers to pressing 
ethical dilemmas, but the place where there is the telling of stories 
of how we see ourselves as professionals, how we imagine ourselves 
practicing law, and our fantasies of how others will respond to us 
as lawyers. Each individual has a morallethical framework within 
which they live, choose a career, define their role as student, form 
a professional identity. The problem is gaining awareness of this 
ethical worldview. 

There are different moves that one can make when confronted 
with an ethical dilemma, with the challenge of one's own ethical 
illusions. In the conversation called ethics we learn that we are not 
in the world by ourselves, that others hold views what are radically 
different from our own, views which we cannot ignore as profes- 

pedagogy is confronting students with moral dilemmas wherein they recognize the 
complexity and value of competing claims (by taking the roles of those who are 
affected by the outcomes of the decision) and then making personal decision on 
how the dilemma should be resolved. Kohlberg, argues that we reach higher 
stages of moral reasoning when the ethical dilemma pushes us to assimilate a 
complex experience into a stage of reasoning which is inadequate to deal with the 
issue. When confronted in the classroom with the moral reasoning of those at  
higher stages of moral development and a teacher who emphasizes higher stages 
of moral reasoning (in particular the stage just beyond the one typically used by 
the student), there is a movement to a higher stage of moral reasoning. 

44. "In a world of flux, where self and culture are in a process of continuous 
and reciprocal change, the ground of judgment on which we can best rely is the 
ground we make with each other when we talk." J. WHITE, WHEN WORDS LOSE 
THEIR MEANING 282 (1984). 
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sionals. We must come to grips with not only the ethical decisions 
that we make, but those of others as well. 

We need to see how the stories we tell in ethics, how our be- 
liefs and ideals, are a philosophy of life that shape the professional 
life we live day to day. Our stories are that life, even as they some- 
times disavow and devalue the reflection and introspection that lie 
a t  the heart of philosophy. We forget that we are story tellers and 
that a life in law is itself a story. A story exhalts and frees, or locks 
one in the prison of everyday reality. 

Education that Speaks 

Our care for language shapes our responsibility to ourselves 
and others; it is the mark of our faithfulness to the nature of 
things, to their shape and drift. 
John O'Neill, Making Sense Together An Introduction to 
Wild Sociology 18 (Harper Torchbook edition, 1974) 

What kind of speaking comes from the work that we do, the 
education that we receive, and the training to which we have been 
subjected? How does an education in law, medicine, journalism, or 
sociology, psychology, or anthropology and the practice of any one 
of them as a profession or discipline teach one to speak? How are 
we conditioned to speak by the world we inhabit? Where and 
under what circumstances does speaking take place? 

Education is always about something, we are educated "in" 
law or medicine, in sociology or psychology. And yet it is not un- 
common to realize a t  some point that our real education comes not 
only from what we were taught but from that on which our teach- 
ers were silent. Much of what we learn is implicit, taking place as 
tacit understanding. In all that we learn there is implicit, a way of 
speaking, a style and sensibility evoked by the discipline or profes- 
sion in which we choose to make a life's work. We learn not only to 
think like a lawyer, but to speak like one. 

How can we speak of an education, of the very speech that 
learning has made possible? Our difficulty in saying how we have 
become educated, the means by which we have learned to locate 
ourselves in the world does not prevent others from seeing through 
our illusions. 

We come to the attention of others by the way we speak, by 
the language we use, the speaking of our education. We learn to 
use jargon, speak in ways that make others notice us. We make 
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explicit our implicit education. The plumber, the technician, the 
geologist work in silence. Their craft does not depend on listening 
and telling stories, on making explicit what is implicit. But can 
that be true for the lawyer, or for that matter the teacher, the his- 
torian, the psychologist? The work of the lawyer is listening to 
others, devising a new way of accounting for what happened in the 
language of law, and the in the retelling of the account, in the 
weaving of the old story with the new. The lawyer becomes a 
craftsman of words, a user (and mis-user) of language. Lawyering 
is not simply a matter of learning to "talk like a lawyer," and con- 
vincing others that one has mastered the game. There is the con- 
tinuing dilemma of our close relationship to language and the ever 
pressing need to speak up, speak out, to profess, and advocate for 
the other that makes speaking a primary act of lawyering. 

What does it mean to speak, to "tell our lives"? The con- 
sciousness of speaking is often absent. Our speaking becomes part 
of the crusty overlay, the hard, barren, "covering over" of our lives. 
Our story gets lost in our  routine^.'^ We forget who we are. 

We become conscious of our speaking, when it fails us, when 
we are called on to say more, to go beyond the everyday. When 
there is too much to say, speaking becomes problematic. It is be- 
cause the speaking cannot capture the moment? Are there not 
times and places in which we must maintain our silen~e?'~ 

I t  is in the act of saying goodbye that words fail me, that I 
seem to have nothing to say. Speaking, to remember itself, must 
confront failure. Consciousness arises from the experience of fail- 
ure, of knowing that I can't "get it right." And so consciousness, 

45. We try to insure the continuance of our daily routine and then we be- 
come silent. We carry on the conversation of everyday life and then we become 
silent. We ask for what we need, for what we must have and then we become 
silent. 

46. There is the dumb silence of slumber or apathy; the sober silence 
that goes with a solemn animal face; the fertile silence of awareness, 
pasturing the soul, whence emerge new thoughts; the alive silence of 
alert perception, ready to say, "this . . . this . . ."; the musical silence 
that accompanies absorbed activity; the silence of listening to another 
speak, catching the drift and helping him be clear; the noisy silence of 
resentment and self-recrimination, loud with subvocal speech but sul- 
len to say it; baffled silence; the silence of peaceful accord with other 
person or communion with the cosmos. 

P. GOODMAN. SPEAKING AND LANGUAGE: DEFENCE OF POETRY 15 (Vintage Books, 
1972) 
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being aware of my speaking, comes to me when I fail, when I strug- 
gle. To remember our speaking, is to become conscious. 

It  should be possible to say what we mean and mean what we 
say. And yet there is a nagging question, can we actually say what 
we mean? Is there not always more going on than I am able to say 
(and convey) in speech? Could it ever be possible to say every- 
thing, to say it all, to engage in the ultimate act of speech, to say 
finally what is real, true, to give the ultimate speech? 

To say what we mean is an ideal, a goal, an aspiration. There 
are times, situations, and places when saying what we mean is 
most important, in fact, crucial. We endeavor to get the words 
right, to say the right thing, to speak in a way so that meaning is 
manifest. And so we proceed with the belief that we said what we 
mean, that the meaning is clear, and that those with whom we 
speak understand us. In speaking we create an illusion, what plight 
be seen as a grand illusion of understanding, a necessary misread- 
ing of the text we call meaning." 

And So Little Talk of Justice 

Lawyers do seem to have trouble talking about justice. A re- 
curring complaint about professional education in general and legal 
education in particular has been that it pays too little attention to 
values like justice. Classroom teaching, what might be called, au- 
thorized conversations, take place around justice but rarely about 
justice. Must justice be left in silence? Or is justice, like saying 
goodbye, necessary even though one may be destined to speak of it 
badly? When the time of departure is at hand, we find it un- 
forgiveable for a friend not to say goodbye. We know that good- 
byes are difficult, that words fail us, that after all is said and done, 
there is often a sense of failure, a recognition that something was 
left out, or that something could have been put differently. Is jus- 

47. The illusion of saying what we mean and meaning what we say is some- 
what like the parlor game where a group sits in a circle and one person whispers a 
message softly to the person next to them in the circle. The games proceeds by 
each person in turn repeating what s h e  heard to the next. The idea of the game 
is the shock we get when the last person told the message that was told to the 
first person. When we talk to each other in everyday life, the effect is only slightly 
less dramatic than in the game. Unable to confine our conversations, dialogues, 
and communications to simply, direct, unequovical directives-it is simply not 
possible to go through life limiting our speech to "Close the doorv-we find that 
the message sent is not necessarily the message received. 
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tice like saying goodbye? Is it like an expression of love, better in 
the doing than the ~aying?'~ 

Paul Goodman points out that in some traditions speaking 
"implies intervention, presumptuous assertiveness, definition, cut- 
ting the world down to size, vulgaring, blasphemy, black rnagi~."'~ 
Do we not back away from speaking of justice out of humility in 
face of the "illimitable unity" suggested by the notion of justice? 
How does this silence about justice take place? How is it main- 
tained? The context in which the silence about justice takes place 
is law and the language of law,6o more immediately, initiation into 
the practice of law. 

Speaking Our Lives: An Ethics of Story and Narrative 

48. Paul Goodman in SPEAKING AND LANGUAGE: DEFENCE OF POETRY 10 (Vin- 
tage Books 1972) suggests that if one has a morals or metaphysics of non-attach- 
ment, skepticism, maya transcendentalism, or illimitable unity, there is something 
inauthentic in talking much about it . . . . 9 ,  

49. Id. a t  10-11. 
50. We might also consider the rather considerable attention given to the 

study of free speech in constitutional law. Law schools teach "free speech" as a 
freedom that emanates from the Constitution. This rather basic, unexarnined 
pedogagical principle is not without significance. David Kairys points out that: 

Contemporary court decisions, legal scholarship, and law school clas- 
ses on freedom of speech typically communicate the shared views that 
the history of freedom of speech is legal rather than social or political 
in nature, and the attainment and enforcement of speech rights are 
based in the Constitution and are the concern of the courts rather 
than the people. 

KAIRYS, "Freedom of Speech," in THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE 
140-171, at 140 (D. Kairys ed. 1982). 

Kairys argues that the linkage of "free speech" to the Constitution and to 
legal rights maintains an ideology of speech that legitimates its narrow operation 
in contemporary society. 

The ideological development and use of free speech in the United 
States have rendered this hard-won principle of liberation also an in- 
strument of delusion: its reality is far less impressive than its rhetoric; 
its attainment and continued vitality depend more on popular move- 
ments than judges or courts; and its seeming embodiment of individ- 
ual power and democracy masks powerlessness and society's refusal to 
allow real participation in the decisions by which our lives are 
governed. 

Id. a t  167. 
We must, if we follow Kairys, "acknowledge the history of and limits on free- 

dom of speech, if we recognize the essentially political nature, and if we separate 
the reality from the ideology." Id. 
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There is an academic story called ethics, but it is the ethics of 
narrative, the narrative of our own stories and our own lives that I 
speak to here." Ethics is rooted in the conversation and stories 
through which we "tell our lives." Talk, conversat i~n,~~ gossip,s3 
ideals, and dreams are the material from which we fashion an ethi- 
cal sensibility and the vision of a good life.54 Ethics is a way of 
speaking, a mode of discourse, a dialogue, a way of learning.s%n 
ethics rooted in narrative and story,se in conversation and dialogue, 

51. One such story is the one that I have participated in, one teacher and his 
students, the story of what I and they have tried do when we try to figure out 
what ethics is and whether ethics is something of importance in one's life as a 
lawyer. 

52. For the argument that philosophy is a form of conversation, see R. RORTY, 
PHILOSOPHY AND THE MIRROR OF NATURE 170, 371-371,. 389-394 (1979) (Conversa- 
tion is "ultimate context within which knowledge is to be understood." Id. a t  389). 

53. See J. Sabini and M. Silver, Moralities of Everyday Life (1982). 
54. The philosopher Alasdair MacIntyre has suggested that: 
Our capacity to use moral language, to be guided by moral reasoning, to 

define our transactions with others in moral terms is so central to our 
view of ourselves that even to envisage the possibility of our radical 
incapacity in these respects is to ask for a shift in our view of what we 
are and do which is going to be difficult to achieve. 

A. MACINTYRE, AFTER VIRTUE: A STUDY IN MORAL THEORY 2 (1981) 
The problem is a very old one. 

For centuries, the Greek imagination attempted to find the secrets of 
rhetoric and poetry that would move soul, the way of words and the 
way with words that would speak to soul, the magic in words that 
would heal soul. The person who could bring 'cheering speech' was 
sought after and esteemed even more than the physician who prac- 
ticed the art of medicines and procedure that later came to be known 
as the 'silent art.' Such a silent art could heal the body, temper the 
mind, restore the spirit to the blood and humors. But i t  could not 
reach soul; it did not speak to pscyche. 

R. LOCKHART, WORDS AS EGGS: PSYCHE I N  LANGUAGE AND CLINIC 86 (1983). 
55. And I know that I have chosen to speak words that "cause problems," 

words whose meaning are unclear, words that intellectuals and rationalists stay 
away from, words that generate confusion and uneasiness, words that speak of our 
problem. What are these words? They are the words moral and ethical. Words 
that most of my students have little experience in using or in hearing. They are 
words associated with disagreement, confusion, conflict, argument. They are 
words that "cause problems" because they have no set meaning, no definite defi- 
nition. They are words to escape from, not words to welcome into everyday use. 
And so it becomes clear to me and to my students that learning and teaching 
ethics is about words, these words moral and ethical. 

56. See "From System to Story: An Alternative Pattern for Rationality in 
Ethics," in S. HAUERWAS, TRUTHFULNESS AND TRAGEDY 15-39 (1977). 
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is close to our lives, to the way we talk, and the images that we 
hold of ourselves as  professional^.^^ 

If ethics is to be found and told, discovered and transmitted, 
we need conversations in which it is possible to explore what we 
already have, what we have given up, what was lost along the way 
and the extent to which we might try to reclaim and reown that 
which was lost, hidden, or stolen along the way." An awareness of 
ethics begins with a sense of loss, an admission that we have given 
up something of value, that there is a cost to living in the world 
and being as we are, doing what we do. 

To be ethical is to participate in culture in a distinctive way. 
Ethics is not a body of knowledge, a set of principles and rules, a 
methodology or manner of approaching problems, so much as a 
way of putting our lives to work, a kind of practice, in which we 
utilize "a way of reading" situations, other people, ourselves. A 
narrative approach to ethics suggest that ethics is yet another text. 
When James White says that "life is a life of language" he begins 
to make an argument for the way in which we "read" and under- 
stand particular cultural texts.68 White has developed some ideas 

57. Professional language plays an important role in the socialization 
of professionals by isolating professionals from non-professionals. 
Jargon impairs the client's ability to evaluate professional compe- 
tence. The mysteries of professional language are perpetuated by edu- 
cational institutions and elite practitioners. 

Nader, Book Review, 89 YALE L.J. 1442, 1448 (1980) (Footnote omitted). 
58. The conversation called ethics that can be traced to Socrates. Socrates 

denied having possession of ultimate knowledge or wisdom. His wisdom came in 
knowing that he did not personally possess what his students needed to learn. 
Socratic teaching is a model for ethical teaching. The student already has what s/ 
he needs-the only problem is in getting access to it, uncovering it, finding it, 
reclaiming it. 

59. Narrative suggests a whole world of experience: teaching, writing, read- 
ing, listening, and telling stories. I imagine literature teachers talking endlessly 
about narrative: how narrative works in fiction, how to read narrative, criteria for 
judging good narrative, the difficulties in getting their students to read and under- 
stand narrative. 

"My students' don't pay any attention to narrative in fiction. Many of them 
have the idea that when they read conversation, it is of less importance than 
when the author tells the reader more directly what is happening." 

"I've had the same problem. We don't do a very good job in helping students 
develop an ear for narrative. There is a talent for doing that which our student's 
aren't getting." 

"I know what you mean. We have them read text after text, they develop an 
eye for text, but forget the ear they use for listening to words, to dialogue." 
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about text and culture, how we make a cultural world in the read- 
ing of a text, that are strikingly similar to the sense of ethics 
presented here.e0 

White seeks not only to read certain texts, but while reading 
them, to develop "a way of reading," a kind of reading which is not 
a matter of technique but more "a set of conceptions and questions 
and attitudes" that one can "put to work in his own life."61 White 
envisions reading as "an engagement of the mind that changes the 
mind. . . 9 ,  

We cannot define legal ethics, or ethics, because it is a kind of 
reading, one way that the mind (that mind of heart and soul) has 
of locating us in the world. A thoroughly rational conversation 
about ethics in which the terms of the discourse are neatly defined 
is a net that catches many fish while the quarry swims free.62 Defi- 

"The problem is, as you point out, forgetting the ear. Our students' read nar- 
rative and try to write dialogue, as if it were some abstract exercise that is uncon- 
nected to their own lives. The ear for listening, the art of hearing the spoken 
word, comes from rich personal and social universes where discourse is varied. 
The personal and social universes, both complement and reenforce each other. 
One may even compensate for an impoverishment of the other." 

"We cloister our students in the university, giving them the distance from 
family and community that they need to develop independence and freedom to 
learn and then cut them off from the social universe from which narrative 
emerges." 

"I don't know that we cut them off. We just don't encourage them to make 
the connection that you and I are making." 

"How could we help our students do what we are doing now?" 
"You mean understanding narrative?" 
"No, drawing more on their own universe of understanding to make them 

better readers of narrative." 
"Well, we do that fairly well in our creative writing seminars." 
"I know, but most of our students don't take those seminars, and what we are 

talking about should be a part of our basic courses, not a luxury relegated to a 
special seminar." 

"You may be right. I've noticed that we seem to take whatever is central, 
basic, crucial, significant and put a course name on it. It's almost as if we actually 
thought we had done all we could do when we put another course in the 
curriculum." 

"I think we both agree that relegating a topic to a course doesn't deal with 
the problem." 

60. See J. WHITE, WHEN WORDS LOSE THEIR MEANING: CONSTITUTIONS AND 

RECONST~TUTIONS OF LANGUAGE. CHARACTER, AND COMMUNITY (1984). 
61. Id. at  ix. 
62. Reason is the touchstone of Western thought and the foundation of mod- 
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nitions have their place when they permit a stalled or ineffectual 
dialogue to proceed. They help catch biases, prejudices, and distor- 
tions which swim around in our conversations. And yet in a conver- 
sation about values, about the moral and ethical dimension of our 
lives, I wonder whether definitions do not impede and imperil the 
dialogue. Definitions distort conversations in diverse ways. Defini- 
tional talk can be tangential, diversionary, and undermine the pur- 
.pose(s) of the conversation. Rules and abstract principles and the 
definitional imperative which they promote leads to clarity and un- 
derstanding of human experience but the cost is high, if complex, 
subtle, ephemeral, subjective connections that draw one's values 
into a coherent whole are sidetracked. 

Think for a moment about how a conversation works, espe- 
cially one that goes on over an extended period of time. There is 

. no need to panic if the meaning of a word is not clear or is misun- 
derstood. We know from our own conversations and listening to 
stories that meaning can be elusive. A story, and a conversation, 
are not like a teacher's lecture. We understood what is going on in 
a conversation over-time, from the totality of what is being said 
and from what we know of the person with whom we are talking 
and from the feelings created by the conversation. 

Can we not view ethics itself as text, a text that we both read 
and write? A text is simply a location in cultural space where we 
give concrete embodiment to the talking, conversing, dialoguing, 
telling, listening that becomes textual narratives. Consequently our 
talking about ethics within the context of a law school course (the 
course called "Professional Responsibility"), or dialogue, in or out 

ern academic discourse and knowledge. Reason, intellect, ego, and rationality are 
the anchors of objective thought. An ethics of professionalism derived from the 
positivist framework of reason, rationality, and objective thought, drives the in- 
quiry into values and ethics underground. Conversations about values and inquir- 
ies into a discipline's values are discounted and de-valued on grounds that objec- 
tive, detached, rational, inquiry is not possible. Values, when viewed from the 
standpoint of scientific rationality, are simply "not the kind of entity to which the 
conception of rationality is applicable." BERLIN, "Rationality of Value Judg- 
ments," in N o ~ o s  VII: RATIONAL DEcIs1oN 221 (C .  Friedrich ed. 1964). 

One might turn the tables and argue that law is no more objective and ra- 
tional than in ethics. The objectivity of law is an illusion. The illusion is called 
positivism, or legalism. There is a growing body of literature which suggests that 
the objectivity of law is indeed an illusion. See W. BISHIN AND C. STONE, LAW, 
LANGUAGE AND ETHICS (1972); THE POLITICS OF LAW: A PROGRESSIVE CRITIQUE (D. 
Kairys ed. 1982). 
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of the classroom about a particular ethical dilemma, or gossiping 
with a colleague, all work as ethics text. 

The idea of ethics emerging from conversation and story, eth- 
ics as a text that we make rather than discover stands opposed to 
the assumption that the world of ethics, the rules, the principles, 
the moral heroes, already exist, that the text has already been writ- 
ten. The more traditional view of ethics would suggest that being 
an ethical person is more like reading a book that has already been 
written, than writing and making some new text that would be our 
own doing. But it is exactly this image that must be confronted. 
Would it be possible, even if a text called ethics is already in exis- 
tence, has already been read, perhaps extensively annotated and 
commented upon, that its meaning can be mastered by simply 
reading it? 

White suggests that the reader "reconstructs" the text and 
participates in the world and culture brought to the text by the 
author. The relationship of writer and reader is less one of domina- 
tion and submission, giving and receiving, presenting and ac- 
cepting, as one of negotiation-where do I stand in this world cre- 
ated by the author? This sense of negotiation comes when 

the reader constantly asks himself what this text is asking him 
to assent to and to become and whether or not he wishes to 
acquiesce. The reader's engagement with the text is thus by its 
nature tentative: while responding to the text he is always ask- 
ing how he is responding, who he is becoming, and checking 
that against the other things he is. . . . Reading works by a 
perpetual interchange between the person that a text asks you 
to become and the other things you are.6s 

White goes on to say that "a text is in fact largely about the ways 
in which its reader will be changed by reading it."64 

Of course we do not make an ethical world, develop ethical 
sensibilities, and become ethical persons by making an ethical per- 
spective out of whole cloth. We struggle to  make our words work as 
we wish, to redefine them to meet our needs, and in doing this we 
remake, in ways however small, our language and our world."66 In 

63. White, supra note 60, at 16-17. 
64. Id. at 19. 
65. Id. at 4. 

We are in part the products of our language, but each time we speak 
we remake it. . . . One is perpetually telling one's story to oneself and 
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recognizing our needs, and the needs of others, in struggling with 
words that express these needs, in making words work for one's 
self and others, to make a world fit to live in, is to make ethics an 
integral part of storied world. 

If "[olur life is a life of language" as White and others argue, 
then it is in a life of speaking, of "telling our lives," that we say 
something about our values, about what matters and how it is pos- 
sible to care for others.ee In speech we construct and inhabit a 
world. Speaking affirms the person in a world of value, giving value 
to ourselves and our interaction with others in the worlds we con- 
s t r ~ c t . ~ ~  When we affirm ourselves and others and the values we 
live and express in our work and in our communities we make 
speech a moral act, an ethical enterprise, and construct a world of 
moral order. 

In speech we fashion the reality of our ideals. Talk trans- 
formed into authentic speech signals a movement from the real to 
the ideal, from the ideal to the real. Speech which shows no inten- 
tion toward movement is talk. Speech with transforming qualities 
is moral discourse. Moral discourse is a conversation in which our 
values are made the purpose of our speech. Moral discourse reflects 
the value dimension of our lives as we search for words (and ways) 
that embody an ideal self and an image of a socially just world. 
Moral discourse is a way of talking that expresses a mode of being, 
speech which signals the speaker's responsiveness to the needs and 

others, trying to shape things so that the next step fits with what has 
gone before, ceaselessly claiming significant for one's experience and 
actions, and the question always is, in what language can (or must) 
one do these things? What are the implications-the adequacies and 
inadequacies-of our common ways of describing the world, of consti- 
tuting relations, of feeling injury, of acting socially, and of aspiring to 
what is not yet? 

Id. a t  277. 
66. I t  is now being suggested by women that caring is itself the foundation 

for justice, and for ethics. See C. GILLIGAN, IN A DIFFERENT VOICE (1981); N. NOD- 
DINGS, CARING: A FEMININE APPROACH TO ETHICS & MORAL EDUCATION (1984). 

67. White argues that: 
[A111 speaking and writing, and reading too, as a cultural and ethical 
activity that is itself a kind of literary and social art, a way of doing 
one thing with something else. This art is the activity by which the 
individual makes out of common materials a new version of what he 
has inherited, a reconstitution of his language and culture. 

White, supra note 60, at 283. 
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concerns of others. 
* * *  

A good story can start anywhere. There is no beginning. And 
so it is with ethics. It is difficult, if not impossible, to prescribe a 
particular place to begin. We have rejected the idea of starting 
with definitions. It  would be hard to imagine a story beginning 
with the definition of terms. In ethics, just as any story, we must 
begin somewhere, read along, have faith in the author, and see 
what happens. In some stories we know in the very beginning what 
is going to happen, and it is the particular craft of the writer to 
fulfill our expectations, to create a context in which what we know 
is going to take place does, and we go along because of the pleasure 
sustained in a knowledge or sensibility that we already have. Eth- 
ics is not that kind of story, a t  least for most of us. Rather, ethics 
is more like the story in which we set out with a particular notion, 
or belief, about a character or situation, and find, as the story pro- 
ceeds, that we misunderstood, or did not really know enough to 
hold the view that we held, at least at the time. In this kind of 
story, and in the learning of ethics, we can expect more surprise 
than reassurance, more twist and turns, than well-worm paths.@ If 
one thinks about ethics as getting from one place to another, it is 
more like a slightly dangerous mountain path than the expressway 
from one city to the next (or to the country). 

The Light, the Dark, and the Clearing in the Forest 

It is one thing to be drawn away from the campfire light of 
legalism by ethics, yet another to drift into total darkness. The 
kind of legal ethics that I envision would require that we venture 
out beyond the clearing hewn by the pedagogy of practicalism and 
an ethics of professionalism into the deeper forest of ethics, a for- 
est that sustains us and provides the basis for wonderment and 
awe, even as it threatens to encroach and engulf the small clearing 
in the forest that we now inhabit. 

We have not come so far from primitive culture as we would 

68. Most of us are uncomfortable in conversation when we don't know what 
we are talking about, or cannot understand the other person. Have we not all 
been in a discussion and suddenly realized that we are talking about two different 
things, that we really don't understand each other at all? When we listen to argu- 
ments between our friends don't we (those who listen to themargue) realize that 
they as participants in the argument fail to see how as well as why they disagree? 
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like to thinkass Law and legal thinking is one attribute of culture 
by which we distinguish modern and primitive. But I wonder 
whether we, those of the law trained tribe, do not huddle and tell 
our stories in a small clearing just as did the primitive. We think of 
the primitive as a superstitious being, afraid of what lies beyond 
the small compound with its houses and fires, beyond the well- 
worn paths that lead from the clearing within which the houses 
and the fire nestle and those nearby clearings in which the food is 
grown. 

The tribe of lawyers huddle around the fire produced by the 
courts and feel secure in the clearing of cases, statutes, procedures, 
and legal arguments. And are we lawyers not a bit fearful when we 
contemplate the world beyond? Have we not heard our judges 
complain of their dilemma in resolving complex scientific issues, or 
political questions, or child custody cases? Given these concerns 
are not judges themselves near the margins of the contemporary 
legal clearing? And moving near the margins is there not a greater 
sense of the beyond, that which is outside law, an unknown and an 
unknowing that plagues the certainty of law? 

Some of what is outside lies in yet another cleaning found by a 
pathway that is well traveled or at least travelable. For example, 
the lawyer can make her way to the clearing called medicine, or the 
clearing called psychiatry. Our work demands that we learn enough 
about what others do to find out what happened to our client, what 
caused the accident, the nature and extent of bodily injuries, 
whether our client is insane, or has a diminished capacity to form 
the intent necessary to be punishable for the crime. And so it is 
that we are forced from the clearing where we see by the best light. 
There are times when the lawyer must venture beyond the light, 
must step into the dark, must come to know a world beyond the 
cl'earing. 

Whether ethics is a clearing nearby is open to question. There 
are conflicting reports about where the ethics clearing might be lo- 
cated, what the cost of getting there might be. What is one to 
make of the conflicting reports? One group of the elders claim 
there is no such clearing and that it is foolish to look for it. A few 
claim that the clearing exist, but is a long journey's distance. They 

69. On the diverse ways that we imagine the primitive from our own cultural 
perspective, see "Introduction: The Uses of the Primitive," in PRIMITIVE VIEWS OF 

THE WORLD (S. Diamond ed. 1964). 
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speak in mystical awe of what can be found by those who make the 
journey, but warn that few will make the arduous trek. Still others 
believe the clearing to be not-so-far away and that many can go 
and return.'O 

There is yet further disagreement and confusion about what 
the clearing might contain and what it means to go there and re- 
turn. Some say each member of the tribe must go, while others find 
it sufficient if only a selected group go and return with what they 
are able to learn there. One gets the impression that the future of 
the tribe, its sense of well-being, its "tribalness," is at stake. 

Why are we not content to stay close to the fire, to rest as- 
sured in the lighted clearing we call home? Legal thinking pro- 
duces no small comfort, enough that one makes a life out of lawy- 
ering, finds a home in the profession. The power of professionalism 
lies both in how it makes us feel (powerful, strong, in control, 
respected, knowledgeable) and what we can do with it. What power 
or fear, what excitement or dismay, lures us into the forest in 
search of the clearing our tribe calls ethics? 

We are not necessarily adventurous by nature. Most of us have 
a predisposition which combats the urge to venture out. It is one 
thing to send a few young warriors out on a raid, quite another to 
suggest that the entire tribe make a practice of making a pilgrim- 
age to this clearing called ethics. 

What does it mean to venture out in search of the unknown? 

70. The Perennial philosophy is primarily concerned with the one, di- 
vine Reality substantial to the manifold world of things and lives and 
minds. But the nature of this one Reality is such that it cannot be 
directly and immediately apprehended except by those who have cho- 
sen to fulfil certain conditions, making themselves loving, pure in 
heart, and poor in spirit. 

A. HUXLEY, THE PERENNIAL PHILOSOPHY viii (Harper Colophon, 1970). Huxley 
finds the Perennial Philosophy in: 

[TJhe psychology that finds in the soul something similar to, or even 
identical with, divine Reality; the ethic that places mans final end in 
the knowledge of the immanent and transcendent Ground of all be- 
ing-the thing is immemorial and universal. 

Id. a t  vii. Rudiments of the Perennial Philosophy can be found in every religion, 
primitive and modern alike. Id. 

When Jesus was asked to explain the purpose of his parables, he de- 
scribed them as stories told to them without-to outsiders-with the ex- 
press purpose of concealing a mystery that was to be understood only 
by insiders. 

F. KERMODE, THE GENESIS OF SECRECY 3 (1979). 
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What phantasies lead a tribe to institutionalize the search, the 
journey, the pilgrimage to worship at the holy place? How does one 
venture forth as a lawyer? What are we looking for? How does our 
venturing affect that community we call the legal profession? Is 
the search the task of the few or the many? Will the secrets be 
held by one or all? 

These questions say something about the world we find our- 
selves in, the world of our clearing, and that which lies beyond. 
They are a t  once philosophical questions and theological questions. 
We might call them existential questions, questions in which the 
philosophical and theological travel together and when separated 
look and taste no different than does milk and its cream. 

What does it mean to have questions, big questions, such as 
the ones we are trying to raise here? And before we go too far 
astray, how do our big questions relate to our little questions, those 
that follow us day-to-day? I t  is one thing to ask: Who am I? An- 
other to ask: Why I am so scared when Taylor calls on me in class? 
Or is it? 

I have come to believe that our questions and the doubt and 
uncertainty which they express encode our conflict and our suffer- 
ing. One way we gain insight into our own lives is through our 
questions. Our questions matter. To be without questions is to be 
without an impetus to honestly about the human condition. There 
are far fewer questions when we stick close to what we know, what 
we are told, what we can do. I t  is normal to stay within the circle 
of light and the comfort of the fire. While the fire is itself no an- 
swer, it provides light and heat. When we "put some light on the 
subject" we get a better understanding, an answer we can live with. 
And so I associate answers with the light and with the sun, with 
the Greek God Apollo, and with masculine consciousness; with ego, 
and ego psychology: with Father, law, and patriarchy; with legal 
ethics when it is viewed as the law of lawyering. If answers are like 
the light, our questions are the darkness which surrounds our lives. 

We need to slow down, look at ourselves, and reflect on what 
we are doing. We all have, or should have, questions about where 
we are, what we do, what it means to become a lawyer. These ques- 
tions set the tone for how we live our lives as students, lawyers and 
law teachers. Answers are everywhere; the key turns on whether we 
have the right questions. Our answers are meaningless unless we 
know the questions that produced them. Good questions lead to 
new insights. Our questions tell us about the kind of life we live 
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and the life it is possible to live. 

What Can I Say to My Students? 

Each year as I begin teaching the course in legal ethics I do so 
with anticipation. My students and I will take a long journey to- 
gether, or at least many of us will. Some will choose not to take 
this journey, out of fear or misunderstanding. I can speak to the 
fear and allay as much of the misunderstanding as possible but 
there is little likelihood that I could do or say anything that would 
induce all of my students to take the journey we are to embark on. 

I have tried over the years, without notable success, to be 
quite explicit about what I am trying to do, the structure and pat- 
tern that evolves from doing it, and how the process affects me and 
the class. Consequently, I tend to focus on the process of our inter- 
action as well as what we try to call ethics. By focusing on what we 
are doing, how we are talking, and the kind of energy we seem to 
have for some topics and not others, we make a place for ourselves, 
for our feelings, our expectations, our concerns, fears, and hopes. 
All of this has direct bearing on what we are trying to talk about, 
and what we are trying to do-which is to attend to the moral/ 
ethical dimension of our lives. The idea of professional responsibil- 
ity lies closer to this notion of attending, bringing into awareness 
the nuance and subtlety of how we deal with the value dimension, 
as much as it does the routine learning of ethical rules and 
principles. 

While I seek to make obvious from the beginning the kind of 
course I chart, I must confess that it is still not possible to say 
everything up front.'l Only if that were possible? There is much to 

71. We might compare the dilemmas of the ethics teacher to that of the 
Greek tragic dramatist. How much and in what way should the audience be in- 
formed as to what has already happened as the play begins? Nietzsche in niE 
BIRTH OF TRAGEDY (Anchor Books edition, 1956) points out that Aeschylus and 
Sophocles disguised information about what had taken place before the play be- 
gins. They: 

[Ulsed the subtlest devices to furnish the spectator in the early 
scenes, and as if by chance, with all the necessary information. They 
had shown an admirable skill in disguising the necessary structural 
features and making them seem accidental. 

Id. a t  80. 
Euripides on the other hand, noticed that during the early scenes of the play 

the spectators: 
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say, much that we do not know how to say. Each year I attempt 
some new means of getting more of my concerns up front, out in 
the open, so that we can begin to get a sense of where we stand. 
And I do not mean to suggest that our conversation will revolve 
around my values. What we do now we must do together.'= To de- 

[Wlere in a peculiar state of unrest-so concerned with figuring out the 
antecedents of the story that the beauty and pathos of the exposition 
were lost on them. For this reason he introduced a prologue even 
before the exposition, and put it into the mouth of a speaker who 
would command absolute trust. 

Id. Walter Kaufmann has noted that: 
The tragic poet makes do with a minimum of information and a hand- 
ful of characters. He deals with a single, brief, climatic action in which 
human suffering is brought to a high pitch, not by way of telling us 
some strange, exotic story, but to mobilize our grief, to lend it words, 
and often, if not always-to show us how catastrophers are borne by 
heroes. 

W. KAUFMANN, TRAGEDY AND PHILOSOPHY 96 (Anchor Books edition, 1969) 
72. What kind of assumptions should be made about beginning, about those 

who set out to do the learning and the teaching (i.e. how much work should be 
done on the baggage that the participants carry around with them)? 

It should be noted that I do not consider learning and teaching of ethics to be 
rigidly separated into roles of students and teacher. Much of the teaching that 
goes on in a legal ethics course is the teaching of each other. 

I see myself as a student of ethics, with students serving as my teacher. I set 
out in the course with some ideas and try to see whether they are workable, what 
such ideas would mean for a community. What I learn is that there are other 
ideas about how we should proceed, how to think about problems, how to deal 
with my fellow travelers on this planet. So my task is to figure out how to live 
with the set of ideas that I have in a world where there are other people. 

I t  is significant however that we start out with the notion that each of us wish 
to think that we are good at heart. I t  means that in a course like legal ethics we 
are trying to work with a sense, an attitude, or need that is already present. It 
means that a teacher doesn't come into a course like legal ethics and try to im- 
plant the idea that you have to be an ethical lawyer. The idea of being ethical, of 
having an "impeccable integrity," of being able to think well of one self is already 
present. 

To start with the idea that each of us is good means that we will work with 
what we are given, with existing sentiments. The task is not that of the alche- 
mist-turning lead into gold--or turning the proverbial sows ear into a silk purse. 
We have to work with what we are given. In this sense we are all like the sculp- 
turer's material. There are different kinds of material. Some material is very plia- 
ble and some is very hard. The material that goes into a sculpture, as each of us 
learning ethics, is subject to form, shape, design, composition. The material of a 
sculpture is transformed by the artist as our lives are transformed by the moral/ 
ethical sensibilities which guide and locate us. 
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velop an ethical sensibility we must learn from each other and 
teach each other. This will happen only when we speak about those 
things which matter, and make the choices which reflect virtue, vi- 
sion, and character. In talking we deal with values, whether or not 
we chose to make them an explicit focus of the dialogue. Becoming 
a lawyer involves an immersion in values. To learn law is not only 
to gain access to the esoteric knowledge of law but also to undergo 
initiation into a new moral community. 

I wish it were possible to provide my students a ready guide to 
legal ethics. But before that will be possible we must learn to think 
about what we are doing, how we speak, take a stance, move be- 
yond illusion (if that is ever possible). Until we do that legal ethics 
cannot become moral discourse, the speech that matters 
most-how one is to live a life in which harm to others is possible, 
and how in the face of harm one comes to help and care for others, 
even as one make a life for oneself. 

The world is far from perfect, and is filled with pain and suf- 
fering. I realize that I contribute in my own way to this condition 
of the world, for I too am in the world. Ethics teaches that our 
problem comes from being so much of and in the world. And we 
end as we began. The end cannot be realized. There is no end in 
sight. "One of the last thoughts of the great William James was 
that when all is said and done there is no advice to be given."73 

73. E. BECKER, ESCAPE FROM EVIL 169 (Free Press Paperback edition, 1976). 
Bernard Williams suggests another reason why caution is advised. 

Writing about moral philosophy should be a hazardous business, not 
just for the reasons attendant on writing about any difficult subject, or 
writing about anything, but for two special reasons. The first is that 
one is likely to reveal the limitations and inadequacies of one's own 
perceptions more directly than in, a t  least, other parts of philosophy. 
The second is that one would run the risk, if one were taken seriously, 
of misleading people about matters of importance. 

B. WILLIAMS, MORALITY: AN INTRODUCTION TO ETHICS ix (New York: Torchbook 
edition, 1972) 
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